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The Book of Proverbs teaches:

Do not boast of tomorrow, for you do not
know what the day will bring.

In the play ‘‘Heracles,”
playwright Euripides wrote:

All is change; all yields its place and goes.

And the Greek philosopher
Heraclitus said:

Change alone is unchanging.

I urge my colleagues to bear the con-
stancy of change in mind as they con-
sider the proposal to break the rules to
change the rules of the Senate. Many
in the Senate’s current majority seem
bent on doing that. They seem quite
certain that they shall retain the Sen-
ate majority for quite some time there-
after.

But as Bertrand Russell said:

Most of the greatest evils that man has in-
flicted upon man have come from people feel-
ing quite certain about something, which, in
fact, was false.

My colleagues do not need to strain
their memories to recall changes in the
control of the Senate. Most recently,
the Senate changed from Democratic
to Republican control as a result of the
2002 election. Democrats did control
the Senate throughout the sixties and
the seventies, but since then the Sen-
ate has governed under six separate pe-
riods of one party’s control. The Sen-
ate switched from Democratic to Re-
publican control in 1980, back to Demo-
cratic control in 1986, back to Repub-
lican control in 1994, back to Demo-
cratic control in 2001, and back to Re-
publican control again in 2002.

Similarly, some in the Senate can re-
member the decade after World War II.
The Senate switched from Democratic
to Republican control in 1946, back to
Democratic control in 1948, back to Re-
publican control in 1952, and then back
to Democratic control again in 1954.
Senators who served from 1945 to 1955,
a mere 10 years, served under five sepa-
rate periods of one party’s majority
control.

One cannot always see that change is
coming, but change comes nonetheless.
For example, in November 1994, Wash-
ington saw one of the most sweeping
changes in power in Congress of recent
memory. Very few saw that coming.
The majority in the House and the Sen-
ate changed from Democratic to Re-
publican.

It is by no means easy to see that
change coming. In March of 1994, just
several months before the election,
voters told the Gallup poll that they
were going to vote Democratic by a
ratio of 50 percent Democratic to 41
percent Republican. That same month,
March of 1994, voters told the ABC
News poll that they were going to vote
Democratic by a ratio of 50 percent
Democratic to 34 percent Republican.
As late as September of 1994, voters
told the ABC News poll that they were
going to vote Democratic by a ratio of
50 percent Democratic to 44 percent Re-
publican. On the first Tuesday in No-
vember 1994, however, more than 52
percent of voters voted Republican for
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Congress. Democrats lost 53 seats in
the House and 7 seats in the Senate.

In 1980, the Senate changed hands
from Democratic to Republican con-
trol, but in August of 1980, voters in
States with a Senate election told the
ABC News-Louis Harris poll that they
would vote for Democrats for the Sen-
ate by a margin of 47 percent for Demo-
crats and 45 percent for Republicans.
And on the first Tuesday in November
1980, Democrats lost 12 seats in the
Senate.

In November 2002, the voters gave the
Republican Party victory in the Sen-
ate. But my colleagues in the majority
would do well to remember.

After a victorious campaign, Roman
generals used to be rewarded with a tri-
umph—a triumphant parade through
the streets of Rome. Citizens acclaimed
them like gods. But tradition tells us
that behind the general on his chariot
stood a slave who whispered: Remem-
ber that you are mortal.

In the ceremony of a Pope’s ele-
vation, they used to intone: Sic transit
gloria mundi: ‘““So the glory of this
world away.” At that very moment,
they would burn a handful of flax. The
burning flax would symbolize how tran-
sitory the power in this world is.

In an address in Milwaukee in 1859,
Abraham Lincoln said:

It is said an Eastern monarch once charged
his wisemen to invent him a sentence, to be
ever in view, and which should be true and
appropriate in all times and situations. They
presented him with the words: ‘“And this,
too, shall pass away.” How much it ex-
presses! How chastening in the hour of pride!
How consoling in the depths of affliction!

Mr. President, I urge my colleagues
to remember that this Senate major-
ity, too, shall pass away. This truth
may console us in the minority, should
the majority choose to break the rules
to change the rules. But better still,
better still would it be if the truth of
constant change would chasten the
current majority into abiding by the
rules that protect Senators when they
are in the majority and when they are
in the minority alike.

We should protect the rules to pro-
tect minority rights, for no one can
‘““know what the day will bring.”’

We should protect the rules that pro-
tect minority rights, for ¢all yield
[their] place and go.”’

And we should protect the rules that
protect minority rights, for it is true of
majority control, as it is true of all
things, that ‘‘change alone is unchang-
ing.”

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BAUCUS. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAUCUS. Mr. President, I yield
the remainder of time on our side. I un-
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derstand we have an order to go to re-
cess.

The PRESIDING OFFICER. The Sen-
ator is correct.

————
RECESS

The PRESIDING OFFICER. Without
objection, the Senate will stand in re-
cess until 4:45 today.

Thereupon, the Senate, at 3:43 p.m.,
recessed until 4:45 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. COBURN).

———

EXECUTIVE SESSION

NOMINATION OF PRISCILLA
RICHMAN OWEN TO BE UNITED
STATES CIRCUIT JUDGE FOR
THE FIFTH CIRCUIT

The PRESIDING OFFICER. Under
the previous agreement, the majority
controls the next 60 minutes. The Sen-
ator from Georgia.

Mr. CHAMBLISS. Are we in morning
business or are we prepared to proceed?

The PRESIDING OFFICER. We are
on nominations.

Mr. CHAMBLISS. Let me start by
asking, what is the pending business
before the Senate?

The PRESIDING OFFICER. The
nomination of Priscilla Owen to be
U.S. Circuit Judge.

Mr. CHAMBLISS. Mr. President, I
would like to take some time to dis-
cuss the nominations of two nominees,
actually, to the Federal Court of Ap-
peals. First, Justice Priscilla Owen of
the Supreme Court of the State of
Texas to the U.S. Circuit Court of Ap-
peals for the Fifth Circuit, and then
Justice Janice Rogers Brown of the Su-
preme Court of California to the U.S.
Circuit Court of Appeals for the Dis-
trict of Columbia, along with why we
need to move forward to a fair up-or-
down vote on the nominations.

I would like to start with Judge Pris-
cilla Owen.

Justice Owen’s qualifications to
serve on the Fifth Circuit Court are
readily apparent to anyone who looks
at her background and experience.
Speaking to her in person—as I did 2
years ago, shortly after I came over to
the Senate—only reinforces her obvi-
ous capabilities as a judge.

Justice Owen graduated cum laude
from Baylor Law School and then pro-
ceeded to earn the highest score on the
Texas Bar exam that year.

She practiced law for 17 years and be-
came a partner with Andrews & Kurth,
a highly respected law firm in Texas,
before being elected to the Supreme
Court of Texas in 1994.

Before I talk any more about Justice
Owen’s qualifications as a judge, I want
to speak briefly about Priscilla Owen
and the kind of person she is. Priscilla
Owen has spent much of her life devot-
ing time and energy in service of her
community. She serves on the board of
Texas Hearing & Service Dogs, and is a
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member of St. Barnabas Episcopal Mis-
sion in Austin, TX, where she teaches
Sunday school and serves as the head
of the altar guild.

Having been a Sunday school teacher
myself, and having grown up in the
Episcopal Church—and my mother was
the head of the altar guild for several
decades—I know how much work that
involved from a civic and religious
standpoint.

She has worked to ensure that all
citizens are provided access to justice
as the court’s representative on the
Texas Supreme Court Mediation Task
Force and to various statewide com-
mittees regarding legal services to the
poor and pro bono legal services.

She was part of a committee that
successfully encouraged the Texas leg-
islature to provide millions of addi-
tional dollars per year for legal serv-
ices for the poor.

Justice Owen is a member of the Gen-
der Bias Reform Implementation Com-
mittee and the Judicial Efficiency
Committee Task Force on Staff Diver-
sity.

She was instrumental in organizing
Family Law 2000 to educate parents
about the effect of divorce and to less-
en the negative impacts on children.

Justice Priscilla Owen was elected by
the people of Texas, the second most
populous State in this great country,
to its highest court, the Supreme Court
of Texas, where she serves today. In
her last reelection in the year 2000, she
won 84 percent of the vote and had the
endorsement of every major newspaper
in Texas.

Yet, there are still people who want
the United States Senate to reject her
nomination to the Federal bench be-
cause she is supposedly out of the
mainstream in her legal reasoning. Out
of the mainstream? The people of
Texas obviously don’t think she’s out
of the mainstream. In fact, I submit to
you that in Texas and in the Fifth Cir-
cuit overall, she represents the main-
stream of legal thought.

I would imagine my friends on the
other side of the aisle would agree with
me that the American Bar Association
is an organization considered by many
to be well within the mainstream of
legal thinking in this country. The
ABA rated Justice Owen as ‘Well
Qualified” for the Fifth Circuit—this is
its highest rating, often called the
““gold standard” and indicating the
best possible qualifications to serve on
the Federal bench. By their opposition
to Justice Owens confirmation, my col-
leagues on the other side seem to be
telling the ABA: “Don’t bother with
your rating; it just doesn’t matter to
us.”

Even though they used to refer to a
well qualified rating as the ‘‘golden
standard” for judicial nominees, now it
seems this is just not about qualifica-
tions.

A judicial nominee’s qualifications
should matter most, and that nomi-
nee’s qualifications should be the sole
criterion for approving or blocking a
nomination.

CONGRESSIONAL RECORD — SENATE

The focus should be on these can-
didates and their legal knowledge and
experience. It should not be reduced to
partisan battles over politics or ide-
ology. The essential principle for pick-
ing a Federal judge should be their
commitment to the law. We need
judges who put the law before personal
philosophy, ideology, or politics. That
is what separates the judiciary from
the legislative branch.

Senators should not inject politics
into the process, and nominees should
keep their politics out of the process as
well.

The comments of some of my Demo-
crat colleagues underscore that this de-
bate is not about whether Priscilla
Owen is well qualified as a judge. Her
record reflects it, the ABA acknowl-
edges it, and so do many of my col-
leagues on the other side. For example,
consider these comments:

Senator DURBIN on September 5, 2002:

There is no dispute that Justice Owen is a
woman of intellectual capacity and academic
accomplishment.

Senator FEINSTEIN on July 23, 2002:

Justice Owen comes to us with a distin-
guished record and with the recommenda-
tions of many respected individuals within
her State of Texas . . . [She is] personable,
intelligent, and well spoken. It is clear to me
that Justice Owen knows the law.

Senator KENNEDY on September 5,
2002:

Justice Owen is an intelligent jurist.

Senator KOHL on May 1, 2003:

We all recognize her legal talents.

And Senator SCHUMER on July 23,
2002:

I don’t think there is any question about
your legal excellence. You have had a distin-
guished academic and professional career
. . . I think anyone who has listened even to
10 minutes of this hearing today has no
doubt about the excellence in terms of the
quality of your legal knowledge and your in-
telligence, your articulateness, et cetera.

I take my colleagues at their words.
These comments are true and genuine.
With that in mind and knowing that
Justice Owen has the endorsement of
the ABA as ‘“‘well qualified,” since she
was reelected with 84 percent of the
vote in her home State, how can any-
one try to say she is out of the main-
stream? Why is it wrong to simply give
her a fair up-or-down vote to see
whether a majority of Senators be-
lieves she is qualified for this position?

Let me remind Members again that
the Fifth Circuit seat to which she has
been nominated has been designated as
a judicial emergency by the Judicial
Conference of the United States. The
judges down in the Fifth Circuit need
some relief. Dockets are getting back-
logged. Cases are being delayed and not
moving as they should. People who live
in the Fifth Circuit need some relief.

Last week, on May 9, we marked the
fourth anniversary of Justice Owen’s
nomination to the Fifth Circuit bench.
Obstructing a nominee of the caliber of
Priscilla Owen to a seat characterized
as a judicial emergency is wrong. We
cannot afford to drag this process out

May 18, 2005

any further. Now is no time for ob-
structing the nomination of an emi-
nently qualified jurist, one the Amer-
ican Bar Association has unanimously
rated as ‘‘well qualified,” for confirma-
tion to this Fifth Circuit seat. Let’s
get beyond the politics and confirm
this nominee. I urge my colleagues to
give Priscilla Owen a fair up-or-down
vote on her nomination to the Fifth
Circuit Court of Appeals.

I now will move on to discuss another
nominee being considered by the Sen-
ate, Justice Janice Rogers Brown, who
the President has nominated to sit on
the U.S. Circuit Court of Appeals for
the District of Columbia.

Since 1996, Janice Rogers Brown has
been an associate justice for the Su-
preme Court of California, our coun-
try’s most populous State. Justice
Brown was initially appointed to the
California high court by then-Governor
Pete Wilson. She was reelected to the
California Supreme Court in 1998 by
the citizens of California, at which
time she received 76 percent of the vote
in favor of her reelection.

Prior to her service on the California
Supreme Court, Justice Brown served
for 2 years as a State appellate judge in
California. Before that, she served as
legal affairs secretary for Governor
Wilson. For all but 2 of the past 24
years, Justice Brown has dedicated her
career to work in public service posi-
tions.

Despite this background of public
service and accomplishment, Justice
Brown, unfortunately, has become the
target of liberal interest groups who
claim she is out of the mainstream of
legal thinking. Those who oppose con-
firmation of these two fine State su-
preme court justices, Janice Rogers
Brown and Priscilla Owen, apparently
have no regard for the people of our
two most populous States, California
and Texas, the people who know these
judges much better than anyone in this
room or this body.

I submit again, in California, our Na-
tion’s most populous and one of our
more diverse States, reelection of Jus-
tice Brown was 76 percent of the vote.
That proves she is regarded as in the
mainstream of legal thought.

Justice Brown rose from her early
years as a child of sharecropper parents
in the State of Alabama in the 1950s,
one of the more difficult times in the
history of our country for minorities,
to sit on the highest court in the State
of California. With a 76 percent reelec-
tion tally, it is obvious that a lot of
people like Janice Rogers Brown. But
nevertheless, Justice Brown has over-
come adversity through her life and
now she is facing it in her nomination
to the DC Circuit Court of Appeals.

It is a core fundamental principle of
the American judicial system that jus-
tice is blind. The people can get a fair
hearing regardless of who they are,
where they come from, or what they
look like. Surely, nominees to the Fed-
eral bench deserve the same rights to a
fair hearing as any of us.
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Americans have a right to know
where their Senators stand. Americans
have a right to hold their Senators ac-
countable. If a Senator opposes any
nominees, he or she should vote
against them, but they should vote.
They should not hide behind Senate
rules and parliamentary loopholes to
block a vote. Our Nation’s legal system
is more important than, and should be
above, petty partisan politics. There is
never any reason under any cir-
cumstances that either political party
should stall the courts from doing their
necessary work just for political gain.
As Americans, we deserve a fair, func-
tioning legal system that is responsive
to the law and not to some special in-
terest group.

We already have too much politics in
America. We already have too much
politics in our legal system. While it is
an unfortunate truth that partisan pol-
itics infects Washington, it has no
place in our courts, it has no place in
the verdicts delivered by our Federal
judges, and it has no place in the con-
firmation process. We need the most
qualified judges, not those who know
how to work their way through the po-
litical system. It is and must always be
a core fundamental principle of the
American judicial system that people
can get a fair hearing. Surely nominees
to the Federal bench deserve the same
rights to a fair hearing as any of us.
The confirmation of judges should not
be about ideology or partisanship. We
need to adhere to a consistent process
of investigation and decisionmaking
that upholds the independent nature of
our judicial system. Nominees should
be judged by their qualifications, noth-
ing less and nothing more. Once the in-
vestigation is done, nominees deserve
an up-or-down vote.

Just as the Senate has been granted
by the Constitution the right of advice
and consent, the Constitution has also
bestowed on them the responsibility to
decide yes or no. If the nominee is
found wanting, a ‘‘no”’ vote should be
cast. But the permanent indecision and
passing the buck serves no one. The es-
sential principle in picking a Federal
judge should be their understanding
and commitment to the law. We need
judges who put the law before personal
philosophy, personal ideology, and, cer-
tainly, personal politics. That is what
separates and protects an independent
judiciary system from the mere politi-
cized legislative branch.

When it comes to confirming judges,
the primary criteria should be judicial
and legal competence. The men and
women who make up the Federal judi-
ciary should be the best people avail-
able for the job, experienced, knowl-
edgeable, and well versed in the law.
Their job is too important to be deter-
mined by any single issue or political
litmus test.

I hope at the end of this debate,
whether it ends tonight, whether it
ends tomorrow, whether it ends next
week, that we can come together in a
bipartisan way to look these two
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judges in the eye and say: We are going
to give you an up-or-down vote. I think
you are qualified and I will vote yes, or
I think you are not qualified and I will
vote no. That is our obligation. That is
our duty. That is the direction in
which we must move.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, once
again, I rise to speak on behalf of the
nomination of Justice Priscilla Owen
to the Fifth Circuit Court of Appeals. I
am very honored to do so. As we all
know, the debate over this nomination
will take place within the context of a
historic constitutional struggle over
the President’s right to obtain an up-
or-down vote for his judicial nominees.

In all seven of these cases—in all
seven—each of them has bipartisan up-
or-down majority support. All we ask
is they get a vote.

Now, that will be resolved soon
enough, but we should not forget that
this is a fight worth having because
this campaign of ongoing obstruction
is depriving us of good and needed
judges such as Priscilla Owen. We
should not forget that in the end this
debate is about the individual nomi-
nees and their qualifications for serv-
ice on the Federal bench. This is a de-
bate about Justice Priscilla Owen, and
I am proud to support her.

Because Justice Owen’s nomination
has never come up for an up-or-down
vote, I have had 4 years to consider
this nomination and to get to know her
personally, and to further familiarize
myself with her record on and off the
bench. The passage of time has only
strengthened my conviction that she is
wholly deserving of a seat on the Fed-
eral bench. She is a woman of real ac-
complishments, and the State of Texas
is justifiably proud of her. I am proud
of her. I am confident that if she is
ever given the vote she deserves, she
will do our country proud as a Federal
circuit court of appeals judge.

In her years as a justice on the Texas
Supreme Court, Priscilla Owen has
demonstrated the cautious, impartial
mind and the willingness to listen that
we seek from our judges in this coun-
try. Both her private practice—where
she became one of the first to break
through the ‘‘glass ceiling’’ for women,
became a major partner in one of the
major law firms in the country, after
being first in her class in law school,
first on the bar examination, with the
highest grade there—and her actions
on the bench provide examples of the
honor and dignity that an individual
can bring to the practice of law.

Finally, she has comported herself
with confidence and professionalism in
the face of exaggerations and unfair
complaints lodged against her by inter-
est groups—the outside, leftwing inter-
est groups—committed to her defeat.
The people of Texas have recognized
these attributes in Judge Owen and re-
warded her twice by electing her and
reelecting her to the Texas Supreme

S5413

Court. In fact, she was reelected with
84 percent of the vote. Yet some try to
characterize her as somehow outside of
the mainstream.

How can they justify that? For 4 long
years now, her nomination has lan-
guished as a result of a deliberate and
systematic strategy to deny up-or-
down votes to the President’s major-
ity-supported nominees. They claim
nominees such as Justice Owen are ex-
tremists and conservative activists.
Her record does not support these as-
sertions, and I commend the President
for renominating this eminently quali-
fied jurist. In contrast to the false
charge that she is an extremist—and I
might add, how can she be an extremist
and have the highest approval of the
American Bar Association, certainly
not a conservative group? So in con-
trast to the false charge that she is an
extremist, the fact is Priscilla Owen is
one of those relatively few nominees
who received a unanimously well-quali-
fied rating from the American Bar As-
sociation, the highest rating possible.

I am under no illusions here. The
Senate is a unique, deliberative insti-
tution where the opportunity for seri-
ous debate must be vigilantly pro-
tected. Unfortunately, it seems likely
that not many are going to have their
minds changed by this debate. I hope
the newly elected Members of the Sen-
ate will pay close attention to the facts
surrounding the nomination of Pris-
cilla Owen.

The Senate already knows dJustice
Owen quite well. We have spent lit-
erally hundreds of hours discussing her
nomination. Many Senators have prob-
ably made up their minds. But for
many people, this inside-the-beltway
dispute is just now starting to draw at-
tention. Only now, as this debate is
coming to a head, is it the leading
story on the network nightly news.
Therefore, it is as much for the Amer-
ican people tuning into this debate as
it is for my colleagues here that I want
to address a handful of the unfair
charges being made against her. And
we have heard them here on the floor
today.

Justice Owen graduated first in her
class from Baylor Law School. She re-
ceived the highest score on the State
bar exam. She went on to become a
partner in the prestigious firm of An-
drews & Kurth.

She was admitted to practice before
various State and Federal courts. She
is a member of the American Law In-
stitute, a prestigious organization; the
American Judicature Society, the
American Bar Association, and a fellow
of the American and Houston Bar
Foundations. In short, she possesses all
the attributes and membership in tra-
ditional legal organizations that are
recognized by all of us, and these orga-
nizations place her firmly in the main-
stream of all American lawyers and of
American jurisprudence.

Committed to the principle of equal
justice for all, she participated on the
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committee that successfully encour-
aged the Texas legislature to enact leg-
islation resulting in millions of dollars
per year in additional funds for pro-
viders of legal services to the poor.
Does that sound like an extremist?

This is the resume of somebody fully
within the mainstream of our legal
community. It is not the resume of a
radical or an extremist, as has been
portrayed by some in this body on the
other side. It is the resume of a suc-
cessful attorney who went on to serve
the public as a justice on the Texas Su-
preme Court.

She carried these mainstream profes-
sional habits, honed in private prac-
tice, with her into her career as a judge
on the Texas Supreme Court. It is
worth reconsidering what she had to
say before the Senate Judiciary Com-
mittee during her first confirmation
hearing way back on July 1, 2002. In her
opening statement, she referred to the
four principles that guide her decision-
making as a judge. I am quoting her
here.

Now, these are her four rules she
lives by.

No. 1: Always remember that the people
that come into my court are real people with
real problems.

No. 2: When it is a statute that is before
me, I must enforce it as you in the Congress
or in the State legislature, as the case may
be, have written it, unless it is unconstitu-
tional.

No. 3: I must strictly follow United States
Supreme Court precedent.

No. 4: Judges must be independent, both
from public opinion and from the parties and
lawyers who appear before them.

That is a statement of Justice Pris-
cilla Owen before the Senate Judiciary
Committee on July 21, 2002. This is
hardly radical stuff. In fact, I would
wager a vast majority of the American
people agree with those principles.

Yet to listen to those committed to
stonewalling this nomination—she has
now been waiting 4 years for this
vote—you would walk away with a
very different impression, if you lis-
tened to them. I have been debating ju-
dicial nominations for a long time—all
29 years of my service in the Senate—
but these most recent attacks are
novel ones. The insistence on denying
Justice Owen and other nominees up-
or-down votes is part of a larger story
dating back over 20 years now.

In those earlier debates, some com-
mitted to an activist judiciary used to
wear the label ‘‘judicial activist”
proudly on their sleeves. Over time,
however, they have come to understand
that the American people like their
judges interpreting rather than making
the laws. Judges should behave as
judges, not junior auxiliaries to the
legislative branch. So now they charge
conservative nominees with being ac-
tivists as well.

This is the principle charge against
Justice Owen. The American people are
going to have to make up their own
minds on this, but to me it is very
clear that argument does not hold any
water. Look at her record. Look at
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those who are behind her. Look at all
the Democrats who have supported her.

The abortion rights lobbyists focus
their attention on a series of Justice
Owen’s opinions in cases involving the
Texas parental notification statute. It
is worth noting that contrary to the
wishes of a vast majority of Americans,
and the Supreme Court, groups such as
the National Abortion Rights Action
League oppose even these modest pop-
ular restrictions on abortion rights,
that are supported by 80 percent of the
American people. The reality is it is
Justice Owen, not these groups, who is
in the mainstream. The groups are the
ones who are outside of the main-
stream.

By the way, these are far-left Demo-
cratic Party groups that are far out-
side the mainstream in their interpre-
tation. Anybody who disagrees with
them on anything is ‘‘outside of the
mainstream” or ‘“‘extremist.” Unfortu-
nately, some of our colleagues parrot
what they say and what they tell them
to say.

In Texas, the law requires that a
minor notify her parents of her deci-
sion to have an abortion. That is what
the law of Texas says. This is common
in many States. Such statutes receive
broad bipartisan support. I have men-
tioned 80 percent of the American peo-
ple support these types of statutes.
Yet, in their wisdom, the Texas legisla-
ture provided an opportunity for a judi-
cial bypass of this notification of par-
ents requirement in certain cir-
cumstances.

Judge Owen has been vilified in her
dissent in the case of In re Doe I where
she had to interpret the State’s re-
quirement that a minor seeking a judi-
cial bypass of the notification of par-
ents requirement demonstrate suffi-
cient maturity to get the bypass. A fair
reading of that opinion shows you Jus-
tice Owen made a reasonable interpre-
tation of the Texas law.

The other day it was reported that
Nancy Keenan, the president of the
abortion advocacy group the National
Abortion Rights Advocacy League, said
she is committed to keeping what she
called ‘‘out of touch theological activ-
ists’’ off the bench. I can only hope this
talking point was not aimed at Justice
Owen’s decision, which is certainly
well within the mainstream and sup-
ported by 80 percent of the American
people. If so, her point misses the point
entirely. Sadly, it seems that the delib-
erate misreading of Justice Owen’s
opinion may be for the sole purpose of
raising ill-founded doubts against Jus-
tice Owen and other qualified nomi-
nees.

Priscilla Owen only interpreted the
law to require that a minor seeking an
abortion fully understand the impor-
tance of the choice she is making and
be mature enough to make that choice.
I thought these groups were in favor of
supporting the right to make an in-
formed choice. When it comes to Jus-
tice Owen, I guess it is easier to un-
fairly tar her as an anti-abortion activ-
ist.
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This is a false charge, and it is con-
trary to the laws of many States and
other laws as well. Yet some interest
groups keep feeding this same mis-
leading information to journalists
around the country. Just last night,
the evening news on one of the major
networks reported as fact the patently
false charge that Attorney General
Gonzales called Justice Owen a judicial
activist when he was her colleague on
the Texas Supreme Court. This charge
was made again this morning by the
senior Senator from Massachusetts.
Think about that. They know this
claim is fiction, but they nonetheless
continue to launch it as though people
should believe it, even though it is fic-
tion.

Attorney General Gonzales confirmed
this under oath—he was not criticizing
Justice Owen—in his January 6, 2005,
confirmation hearing, and it is clear to
anyone who bothers to read the opin-
ions that he never referred to Owen or
any other judge on the Texas Supreme
Court as a judicial activist. He was ba-
sically referring to himself. He felt if
he didn’t rule the way he did, he would
be a judicial activist. He didn’t make
any criticism of her. But to read the
newspapers and to hear the television
broadcasters and to listen to our col-
leagues on the other side, they com-
pletely distort what Attorney General
Gonzales says. As a matter of fact, At-
torney General Gonzales was one of the
strongest supporters of Priscilla Owen
because she is a terrific justice, as he
knows because he served side by side
with her on the Texas Supreme Court.

In the end, I am happy to have this
debate. The American people know ju-
dicial activism when they see it. Just
last week a Federal judge in Nebraska
invalidated a State constitutional
amendment preserving traditional
marriage in that State. If that opinion
is upheld, that will bind every State in
the Union under the full faith and cred-
it clause. Talk about activism.

But I am sure that my colleagues on
the other side will find that that judge
was in the judicial mainstream or the
mainstream of American jurispru-
dence. If they want to argue that Jus-
tice Owen’s interpretation of a popular
parental notification statute is an ac-
tivist one, I will be here to debate that
all day long. I might add that parents,
in many of the cases, who are con-
cerned about their daughters, ought to
have at least the privilege of being in a
position to help their daughters
through those trying times. That is
what the courts and the statutes have
said. That is what any reasonable per-
son would say. Yet they brand Priscilla
Owen as an extremist.

Why didn’t the American Bar Asso-
ciation do that? Why did the American
Bar Association give her the highest
possible rating that you can get? Dur-
ing the Clinton years that was the gold
standard, the absolute gold standard.
Why isn’t it the gold standard today?
Why is this really terrific person being
called a judicial activist, outside of the
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mainstream, and an extremist? It is
awful.

Those opposed to Justice Owen ig-
nore the host of decisions in which she
protected workers, consumers, the en-
vironment, crime victims, and the
poor—as though she didn’t care about
people. There is a host of decisions
where she has shown great care for peo-
ple. They select individual things and
then distort them. It makes you won-
der what their objection to this nomi-
nee really is. It is clear they are not
really interested in having a serious
debate on the merits of Justice Owen’s
nomination. For whatever reason, they
are dead set on not having her on the
Federal bench.

We are going to hear her described as
an out-of-control activist. That
couldn’t be further from the truth. The
senior Senator from Massachusetts has
called her and others of the President’s
nominees Neanderthals. Come on here.
This is supposed to be a sophisticated
body. These are decent people. She was
supported by virtually everybody in
the State of Texas in her last reelec-
tion—84 percent of the vote—every bar
association president and former presi-
dent, 15 of them, every major editorial
board. And we know they are not gen-
erally in favor of Republicans, but they
all supported her.

She was first in her law school class,
best bar exam in the State, partner in
a major law firm, broke through the
glass ceiling. She is a sitting justice on
the Texas Supreme Court, reelected by
an enormous majority, unanimously
well-qualified rating from the Amer-
ican Bar Association. And she is a Ne-
anderthal? Give me a break.

That is how far these debates have
deteriorated over the years, especially
when you find a moderate to conserv-
ative woman such as Priscilla Owen or
a moderate to conservative African-
American justice like Janice Rogers
Brown.

Janice Rogers Brown, think about
it—sharecropper’s daughter, worked
her way through college and law school
as a single mother, went on to hold
three of the highest positions in Cali-
fornia State Government, State coun-
sel to the Governor of the State of
California, then-Governor Pete Wilson,
nominated her for the Supreme Court
of California. She writes the majority
of the majority opinions on that liberal
court. In other words, she is writing for
all the of judges on that court in the
majority opinions. She is a terrific
human being. Her problem is she is a
conservative African-American jurist,
approved by the American Bar Associa-
tion. And they call her an extremist.

We have had negotiations here where
they were willing to throw these two
women, Priscilla Owen and Janice Rog-
ers Brown, off the cliff in favor of three
or four men, white males, all of whom
deserved being confirmed themselves. 1
thought they were all bad and extrem-
ist, according to them. Why would they
allow any of them to go through? Then
again, if they are not, why haven’t
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they voted for them and why have they
filibustered?

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized.

Mr. INHOFE. Mr. President, first of
all, let me acknowledge that the senior
Senator from Utah is so much more
knowledgeable on all these issues than
most of the rest of us—certainly much
more than I am. He has been on the
committee and has chaired the Judici-
ary Committee. He knows these things.
He is an attorney. I am none of the
above. I chair a committee called Envi-
ronment and Public Works. But I think
it is important for those of us who are
not living this every day to express
ourselves because we have just as
strong feelings, even though we don’t
work with this on a daily basis.

Mr. President, what is the question
pending before the Senate?

The PRESIDING OFFICER. The
nomination of Priscilla Owen to be
U.S. circuit judge.

Mr. INHOFE. Mr. President, today, I
want to enter into this debate, as we
have so many times, on these judicial
nominees, including Justice Priscilla
Owen and Justice Janice Rogers
Brown, both of whom are highly quali-
fied.

Priscilla Owen was nominated by
President Bush to the U.S. Court of Ap-
peals for the Fifth Circuit, a seat that
has been designated a judicial emer-
gency by the Judicial Conference of the
United States. That means we have to
fill the seat. She has served on the
Texas Supreme Court since 1994 and
was endorsed for reelection by every
major Texas newspaper. She practiced
commercial litigation for 17 years. She
received her undergraduate degree
from Baylor University and graduated
third in her class from Baylor Law
School in 1977. The American Bar Asso-
ciation has unanimously rated Justice
Owen as ‘‘well-qualified,” the highest
possible rating. She is the first nomi-
nee considered well-qualified by the
ABA to be denied a floor vote by the
Democrats.

Priscilla Owen even has significant
bipartisan support from three former
Democrat judges on the Texas Supreme
Court and a bipartisan group of 15 past
presidents of the State Bar Association
of Texas. Justice Owen has served the
legal field in many capacities. She was
liaison to the Texas Supreme Court’s
mediation task force and on statewide
committees on providing legal services
to the poor and pro bono legal services.
She has always been very sensitive to
the poor.

Justice Owen organized a group
called Family Law 2000, which warns
parents about the difficulties children
face when parents go through a di-
vorce.

Similarly, President Bush has nomi-
nated Justice Brown to the U.S. Court
of Appeals for the DC Circuit. This
morning, I was at the White House. As
I came back, I walked by that district
court office and thought very much at

S5415

that time about Justice Brown. She
currently serves as an associate justice
on the California Supreme Court, a po-
sition she has held since 1996. She is
the first African-American woman to
serve on California’s highest court and
was retained with 76 percent of the
statewide vote in her last election.

It is kind of interesting that they use
the term ‘‘out of the mainstream”
quite often. Yet here is someone who
got 76 percent of the vote in a state-
wide election. Justice Owen actually
got 84 percent. I don’t think anybody in
this body has been able to gain those
majorities.

Justice Brown was the daughter of a
sharecropper. She was born in Green-
ville, AL, in 1949. She grew up attend-
ing segregated schools during the prac-
tice of Jim Crow policies in the South.
Her family moved to Sacramento, CA,
when she was in her teens, and she
later received her B.A. in economics
from California State, and earned her
J.D. from UCLA School of Law in 1977.

She has participated in a variety of
statewide and community organiza-
tions dedicated to improving the qual-
ity of life for all citizens of California.

For example, she has served as a
member of the California Commission
on the Status of African-American
Males, as a member of the Governor’s
Child Support Task Force, and as a
member of the Community Learning
Advisory Board of the Rio Americano
High School.

Two weeks ago, my colleague in the
other Chamber, Congressman DAN LLUN-
GREN of California—he is a Congress-
man I served with for many years when
I was in the other body, and he went on
to be the Attorney General from the
State of California. He spoke of his pro-
fessional experience with Justice
Brown. I really think it is important to
go back to people who have served with
them at the grassroots level. He was in
State government with her in the early
1990s. Congressman LLUNGREN said:

. It is my observation that in the ab-
sence of the opportunity to be voted up or
down, to be subjected to a debate on the
floor of the United States Senate in the con-
text of such a consideration, that in fact the
Janice Rogers Brown that I know in the
State of California ... is not the person
that I hear discussed, the person that I hear
characterized, or the person that I see pre-
sented in the press and other places.

When I was elected the attorney general in
the State of California and took office in
January of 1991, I asked a number of people
who had previously served in the attorney
general’s Office for recommendations of peo-
ple who should serve at the top level of the
department of justice in my administration.
Her name (Justice Brown) was always offered
by those who had experience in that office.

During the confirmation hearings that we
had, I had the opportunity to review the
opinions that she had written while on the
appellate court. Interestingly enough, every
single member of the appellate court on
which she served recommended her con-
firmation to the California supreme court. I
recall at the time that the chief justice of
the California supreme court, Justice Ron
George, surprised the public hearing that we
had by actually putting on the table every
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single written opinion that she had done and
advising everybody there that he had read
every opinion that she had written at that
point in time, not once but twice, and ren-
dering his opinion that she was well qualified
to serve on the California supreme court.

Further quoting:

If you look at her opinions, they are the
opinions of someone who understands what I
believe jurists ought to understand, that
their obligation is to interpret the law, not
make the law.

He concluded his statement by say-
ing:

My point this evening is a simple one. That
which we are observing in the Senate is de-
nying the American people an opportunity to
review the nominees of the President of the
United States. It is my belief that Janice
Brown should be presented to the United
States Senate for consideration. She is an
American story. From the humblest back-
ground, she has risen to the highest court in
the most populous State in the Nation. She
subscribes to a judicial philosophy consid-
ered radical in some circles, that the text of
the Constitution actually means something.
She holds to a consistent enforcement of in-
dividual rights that is not result oriented.

In my judgment, these are the qualities of
a true jurist and is why she should be con-
firmed to sit on the DC Circuit Court of Ap-
peals and, at the very least, that her story be
told in open debate on the floor of the United
States Senate in the context of the consider-
ation of her nomination by the whole body.

That is what we are attempting to do
today. This is a debate that could
quickly be brought to an end by a sim-
ple up-or-down vote. We offered the mi-
nority as much time as they wanted to
debate these nominees, as long as an
up-or-down vote would follow. But this
hasn’t happened.

As a matter of fact, at least seven of
my colleagues from the other side of
the aisle have actually stated the same
thing—that nominees deserve an up-or-
down vote regarding previous nomi-
nees, and they all received an up-or-
down vote. The same people now that
are objecting to an up-or-down vote are
the ones who stood up and said we
think they should have an up-or-down
vote previously. Somehow that has
changed from the 1990s, and they don’t
want that.

Let me remind them that Senator
DURBIN said this on September 28, 1998:
We should vote the person up or down.
That is all we want.

Senator FEINSTEIN, on September 16,
1999, said a nominee is entitled to a
vote. Vote them up or down.

Again, Senator FEINSTEIN, a month
later, said in October of 1999:

Our institutional integrity requires an up-
or-down vote.

That is what we are talking about,
our institutional integrity. I agree
with Senator FEINSTEIN from 1999.

On March 7, 2000, Senator KENNEDY
said:

The Chief Justice of the U.S. Supreme
Court said, ‘“The Senate is surely under no
obligation to confirm any particular nomi-
nee, but after the necessary time for inquiry,
it should vote him up or down, which is ex-
actly what I would like.

Senator LAUTENBERG said:

Talking about the fairness in the system
and how it is equitable for a minority to re-
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strict the majority view, why can we not
have a straight up-or-down vote?

That was on June 21, 1995.

Senator LEAHY, who actually chaired
that committee, said:

When President Bush nominated Clarence
Thomas to the U.S. Supreme Court, I was the
first Member of the Senate to declare my op-
position to his nomination. I did not believe
that Clarence Thomas was qualified to serve
on the Court. Even with strong reservations,
I felt that Judge Thomas deserved an up-or-
down vote.

Again, 4 years later, Senator LEAHY
said:

. . . Ialso took the floor on occasion to op-
pose filibusters to hold them up and believe
that we should have a vote up or down.

Senator LINCOLN said:

It’s my hope that we’ll take the necessary
steps to give these men and these women es-
pecially the up-or-down vote that they de-
serve.

That was in the year 2000.

Senator SARBANES said:

It is not whether you let the President
have his nominees confirmed. You will not
even let them be considered . . . with an up-
or-down vote.

I could go on and on. In fact, I did the
other day. I went over so many of these
people who are demanding an up-or-
down vote. Not only are my colleagues
on the other side of the aisle holding
up these qualified judges by not allow-
ing an up-or-down vote, I also believe
they are discriminating against people
of faith.

I will reiterate a quote from an arti-
cle in the L.A. Times that I read on the
floor in April regarding the filibuster
of qualified nominees, such as Justices
Owen and Brown. It states, and I am
quoting now the Li.A. Times which has
never been accused of being a Repub-
lican newspaper:

These are confusing days in Washington.
Born-again conservative Christians who
strongly want to see President Bush’s judi-
cial nominees voted on are leading the
charge against the Senate filibuster, and lib-
eral Democrats are born-again believers in
that reactionary, obstructionist legislative
tactic. Practically every big-name liberal
senator you can think of derided the fili-
buster a decade ago and now sees the error of
his or her ways and will go to amusing
lengths to try to convince you that the
change of heart is explained by something
deeper than the mere difference between
being in the majority and being in the mi-
nority.

I know that both Justice Brown and
Justice Owen are active members of
churches and are distinguished women
of faith.

Justice Brown has taught adult Sun-
day school at her church for more than
10 years, and Justice Owen teaches
Sunday school and is the head of the
altar guild at her church.

One has to ask the question, Have we
come to the point in America where
Sunday school teachers are disqualified
by the strength of their faith and the
boldness of their beliefs?

The Bible urges us, like Justices
Brown and Owen, to be bold in our
faith. I Timothy 3:13 says:

For they that have used the office of a dea-
con well purchase to themselves a good de-
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gree, and great boldness in the faith which is
in Christ Jesus.

Hebrews 4:16 says:

Let us therefore come boldly unto the
throne of grace, that we may obtain mercy.

I agree with Justice Brown, as she re-
cently told an audience, that people of
faith were embroiled in a war against
secular humanists who threatened to
divorce America from its religious
roots, according to a newspaper quoted
in an April 26, LL..A. Times article.

One example of this attack is our pa-
rental notification and consent laws
which require girls under 18 who are
seeking an abortion to either notify or
obtain permission—either notify or ob-
tain permission—from one or both of
her parents. Many States have such
laws. However, there are many in-
stances where these protective laws
have been struck down by liberal
judges who are bypassing the law and
legislating from the bench.

For example, on August 5, 1997, the
California Supreme Court issued its de-
cision in American Academy of Pediat-
rics v. Lungren. The court held that
the 1987 statute requiring minors seek-
ing abortion to obtain parental consent
or judicial authorization violates the
California Constitution’s explicit right
to privacy.

This is outrageous. Parents have a
right to know what their children are
doing. Children who are not old enough
to vote or drink, why should they be
old enough to have an abortion without
at least telling their parents? We are
not talking about getting permission,
we are talking about notifying them.

In another case, Planned Parenthood
v. Danforth, the Supreme Court held
that statutes, which allow a parent or
guardian to absolutely prohibit an
abortion to be performed on a minor
child, were unconstitutional.

There are a number of such cases.
The whole point is this is outrageous.

We keep hearing people say these two
justices are out of mainstream Amer-
ica, and I suggest to you, Mr. Presi-
dent, that it is the individuals who are
making the accusations who are out of
the mainstream. It was not long ago
that they did polling on all these tradi-
tional values, and it would seem to me
that the traditional values are in the
mainstream. It is the liberals who are
opposing these nominations who are
out of the mainstream.

To give an example, by 85 to 15 per-
cent, Americans say religion is very or
fairly important in their lives. Only 15
percent say it is unimportant.

In the case of Government should
help faith-based initiatives to help the
poor, 72 percent of Americans agree. On
the issue of whether violent attackers
of pregnant women who kill the baby
should be prosecuted for Kkilling the
baby, 84 percent say yes. That is main-
stream.

On the issue of whether children
should be allowed to pray in school, 78
percent of Americas agree.

And 73 percent of Americans favor a
law requiring women under the age of
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18 to get parental consent for any abor-
tion. Democrats are with the 24 percent
who oppose it.

That is mainstream America, Mr.
President. Also, 74 percent oppose re-
moving all references to God from
oaths of public office—74 percent—and
91 percent of Americans want to keep
the phrase ‘“‘under God” in the Pledge
of Allegiance.

Those who are opposing them are on
the other side of these issues. I suggest
this all averages to over 78 percent of
the American people believe these
issues, and that is clearly the will of
the American people. That is main-
stream. That is what our Founding Fa-
thers talked about when they founded
this great country, this one Nation
under God.

We have said it over and over again.
I see the distinguished Senator from
Nevada is here to speak. I agree with
all the liberal Democratic Senators
who in the 1990s said: All we want is an
up-or-down vote; that is all we are ask-
ing today. They got theirs, now we de-
serve ours.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. ENSIGN. Mr. President, I rise to
discuss the issue of judicial nominees,
their confirmation process and whether
nominees should receive an up-or-down
vote.

We are currently discussing Justice
Priscilla Owen and her nomination to
the Fifth Circuit Court of Appeals.
There has been a lot said about this
nominee. Her qualifications have been
enumerated on the Senate floor. We
have heard that she was elected with 84
percent of the vote in Texas. This is a
very large percentage that represents
overwhelming support in her home
State of Texas.

My Democrat colleagues have ques-
tioned her position on the issue of pa-
rental notification. As my friend and
colleague from the State of Oklahoma
talked about, parental notification is
supported by nearly 80 percent of the
American people.

Before a school nurse gives a child an
aspirin, the school will ask for the par-
ent’s permission. When it comes to an
abortion, which is a surgical procedure,
abortion providers do not want to be
held to the same standard. The vast
majority of the American people be-
lieve that a parent should be notified
before a surgical procedure, like an
abortion, is performed on a child.

The parental notification cases that
Priscilla Owen has heard while serving
on the Texas Supreme Court all in-
volved a lower court decision that the
child should tell a parent about her de-
sire to have an abortion. So in many of
these cases, Justice Owen was uphold-
ing the determination of the lower
court judge who had directly listened
to the testimony of the minor who
wanted an abortion.

In these cases, there was disagree-
ment among the justices on the Texas
Supreme Court, but in cases where she
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voted in favor of parental notice, her
determination was the same as the
lower court. It was very reasonable.
Anybody could look at that and say
this is a reasonable person.

When we review the record of a judi-
cial nominee, when we review their
opinions, we should ask ‘‘does that
judge follow the law?’’ We ask ‘‘is this
judge well reasoned?’” We ask ‘‘did they
look at the facts?”’” Anybody who has
reviewed Priscilla Owen’s record and
her opinions would conclude that she
has a good temperament. They would
conclude that she was not making law
but was interpreting the law according
to the way the Texas Legislature had
intended. In cases involving parental
notification, they would conclude that
she had faithfully applied the law.

In addition to discussing Justice
Owen’s nomination, I also want to ad-
dress the confirmation process as a
whole. In the past, whether it was
Judge Robert Bork or Clarence Thom-
as, Republicans were unhappy with the
treatment that some nominees of Re-
publican President’s received. The rep-
utation of Judge Bork and Justice
Thomas had been attacked. These fine
men were vilified. Republicans felt
that those nominees were treated un-
fairly in committee and then on the
floor.

When President Clinton was Presi-
dent, some of his nominees were like-
wise mistreated. The committee proc-
ess was used to delay hearings or to
bottle up nominees. In most cases
though, those nominees were eventu-
ally given an up or down vote. We have
heard the other side complain about
the delays that President Clinton’s
nominees experienced. I believe that
the Senate ought to fix that.

I think it is damaging to our system
of government to deny any nominee an
up or down vote. The Senate should,
whether someone is nominated to serve
as a judge or in the administration at
an agency or department, provide each
nominee with an up or down vote. The
Senate should reject this delaying tac-
tic which denies a nominee a timely
up-or-down vote in committee and on
the Senate floor. We ought to fix the
whole process.

Unfortunately, both Republicans and
Democrats have been escalating the
fight over nominees for years. As I
pointed out before, many Republicans
felt that Judge Bork was mistreated.
In response, President Clinton’s nomi-
nees were too. What one side does, the
other side will ratchet it up to the next
level when they come into power. We
can’t keep doing that. Neither side is
going to win if we continue on this
path. But the American system of gov-
ernment and the American people will
surely lose. Good people will no longer
be willing to serve in the administra-
tion or in positions on the bench if we
can’t put an end to this. No American
is going to want to have their name
put up for a position if they are prom-
ised to be treated so horribly.

My home State of Nevada is part of
the Ninth Circuit Court of Appeals. A
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few years ago, Nevada had an opening
on the Ninth Circuit. I spoke with sev-
eral people, people who would have
been well-qualified as a candidate. I
asked if they would be interested if I
put their name forward? I consider it a
great honor to be on the appellate
court. The common feedback: ‘“Why
would I want to put in my name and go
through that process given all that you
have to go through?”’

My fear is that we are discouraging
the very type of people who should
apply for these positions from doing so.
We need the absolute best legal minds
to serve on the appeals courts and Su-
preme Court that we can possibly get.
It should be an honor to serve there.
We should not do anything to dishonor
those positions with the political farce
that we have going on in the Senate.

The Democrats have accused Repub-
licans of wanting to change the rules.
The rules changed 2 years ago. And it
was the Senate Democrats that
changed the rules with a partisan fili-
buster. A partisan filibuster was never
done in the history of the Senate be-
fore 2003, never. Search the history
books, it is very clear. The two cases
Democrats bring up were not partisan
filibusters. The one case about Abe
Fortas, that was clear, he had engaged
in objectionable practices while serv-
ing as an associate justice on the Su-
preme Court and was opposed by many
Senators in both parties. He was not
opposed on a party line basis. It was
clear to President Johnson that his
nominee did not have the votes to be
confirmed as Chief Justice of the Su-
preme Court.

What we call the constitutional op-
tion—is an effort to reestablish the tra-
dition of what the Senate has always
done. The minority is correct that fili-
busters were allowed under the rules.
But the people who considered them in
the past, the majority of Senators, said
it would do too much damage to the in-
stitution to actually carry out those
filibusters. So, in a bipartisan fashion
in the past, before the Democrats led
the current filibusters, Senators got
together and said: We will go ahead and
have up-or-down votes on these nomi-
nees.

I believe, for the future of this insti-
tution and for the future of bringing
good people to the judiciary, we need
to fix this process once and for all.
Whether it is a Republican President or
a Democrat President and whether Re-
publicans or Democrats are in control
of the Senate, regardless of which
party is in charge, good people should
have an up-or-down vote in a timely
fashion in committee as well as on the
floor of the Senate.

I hope we can join across the aisle
and fix this. I actually thought we
should have fixed it last year before
the Presidential election. I tried to ex-
tend my hand across the aisle last year
and say to Democrats: We don’t know
who is going to win the Presidential
election, so let’s put something in
place now so that the filibuster will
not continue after the 2004 elections.
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I don’t think it should matter wheth-
er it is a Republican President or Dem-
ocrat President sending nominees up
here. It is OK to vote against them, but
I don’t believe that only 40 Senators of
one party should be able to choose who
is on the bench.

The PRESIDING OFFICER. The time
of the majority has expired.

Mr. ENSIGN. Mr. President, I will
conclude very briefly with this. For the
good of our country, for the balance of
powers, we need to end this process of
filibustering good people. These good
people deserve an up-or-down vote. It is
only fair. Let’s join together in a bipar-
tisan fashion to do that.

I yield the floor.

The PRESIDING OFFICER. The mi-
nority now controls 90 minutes.

Who yields time? The Senator from
Minnesota.

Mr. DAYTON. Mr. President, ‘“‘how a
minority, reaching majority, seizing
authority, hates the minority’ is at-
tributed by the Library of Congress to
a Leonard Robinson, in 1968. So I guess
there is a historical precedent for the
attitudes of the majority in the Senate
today. The minority is treated often
with contempt and disdain. Presiding
Officers read their mail or sign photos
while our Members speak on the Sen-
ate floor. Democratic conferees are ex-
cluded from the committee meetings.
Our Democratic Senate leader is again
smeared and targeted as an obstruc-
tionist. For what? For leading the mi-
nority party’s lawful and proper dis-
sent to the policies and practices of the
majority, as though the expression of
dissent on the floor of the Senate were
improper or un-American or, now we
are even being told, un-Christian,
when, in fact, it is the intolerance of
dissent that is improper, undemocratic,
and the charges that political or policy
disagreements here are actions
‘““‘against people of faith’ are the slurs
of charlatans.

We are at this brink because during
President Bush’s first term, our Demo-
cratic caucus blocked approval of 10 of
the President’s judicial mnominees,
while 208 of his nominees were con-
firmed. That is a 95-percent approval
rate. Ninety-five percent of President
Bush’s judicial nominees were con-
firmed by the Senate, but that is not
good enough for this majority and this
President. Nothing less than 100 per-
cent is acceptable. It has to be their
way all the time.

A President who said he was going to
change the tone in Washington, pro-
mote bipartisanship, encourage democ-
racy, does just the opposite. He de-
mands congressional submission, in-
sists on his way always, denounces and
tries to destroy whoever disagrees with
him.

I am astonished that the Senate Re-
publican leadership has flip-flopped
just because the President is now Re-
publican instead of Democratic. Repub-
licans were in the majority in the Sen-
ate for the last 6 years of President Bill
Clinton’s two terms, and they certainly
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did not champion their now precious
principle of an up-or-down vote for the
full Senate for each of his judicial
nominees. To the contrary, they them-
selves prevented—or condoned others
preventing—69 of President Clinton’s
judicial nominees from a vote by the
full Senate. Many were denied con-
firmation hearings. Sometimes one
Senator singlehandedly blocked judi-
cial nominations. They received no
votes by the Senate, not by part of the
Senate, not by all of the Senate, not
once, not ever, not this year, not next
year, not in 4 years, not ever—69 judi-
cial nominations. Republican leaders
not only defended their actions to deny
confirmation votes to Clinton nomi-
nees, they bragged about it.

Here are some of the statements they
made at the time:

The confirmation process is not a numbers
game and I will not compromise the Senate’s
advise and consent function simply because
the White House has sent us nominees that
are either not qualified or controversial.

Another:

So we are not abusing our advise and con-
sent power. As a matter of fact, I don’t think
we have been aggressive enough in utilizing
it to ensure that nominees to the Federal
bench are mainstream nominees. Do I have
any apologies? Only one, I probably moved
too many judicial nominations already.
When I go around my State or around the
country the last thing I hear people clam-
oring for is more lifetime tenured Federal
judges.

Regarding the use of the filibuster,
Republican leaders were equally em-
phatic:

It is very important that one faction or
one party not be able to ride roughshod over
the minority and impose its will. The Senate
is not the House.

The filibuster is one of the few tools
the minority has to protect itself and
those the minority represents. Clearly,
what distinguishes the Senate as a leg-
islative body is unlimited debate, a
traditional aspect that most Senators
have felt very important for 200 years.
The only way to protect minority
views in the Senate is through ex-
tended debate.

Their judicial blocking tactics are
right, but ours are wrong. Their use of
the filibuster is good, and ours is bad.
How convenient. How self-serving. And
how wrong.

It is bad enough that the Senate Re-
publican leadership wants to change
the Senate rules to suit their purposes
and disregard 214 years of bipartisan
institutional wisdom which understood
and cared about the proper role of the
Senate in our carefully designed sys-
tem of checks and balances. As James
Madison, one of our Constitution’s
principal architects, said during the
Constitutional Convention in 1787:

In order to judge the form to be given to
the Senate, take a view of the ends to be
served by it. First, to protect the people
against the rulers. Second, to protect the
people against the transient impressions
which they themselves must be led.

It is bad enough the Republican lead-
ership wants to weaken the Senate’s
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historic role and present responsibility.
But what is even worse, much worse, is
that they evidently intend to violate
the procedures and disregard the rules
by which the Senate can properly
change one of its existing rules. They
are going to use their own new and un-
precedented procedure and disregard a
ruling of the professional parliamen-
tarian that their procedure violates
Senate rules.

A senior Republican aide was quoted
in today’s Washington Post that Sen-
ator FRIST does not plan to consult the
Senate Parliamentarian at the time
the nuclear option is deployed. The
Parliamentarian ‘‘has nothing to do
with this. He is a staffer and we don’t
have to ask his opinion.”

Of course they don’t because they are
going to throw out the existing Senate
rules that they do not like and make
up new rules that they do like. Then
they are going to ask the Presiding Of-
ficer, one of their own, to rule in their
favor and then all vote to ratify what
they have just done, even though it is
wrong, and they know it is wrong.

They can’t change a wrong into a
right with a vote. They cannot disguise
a shameful abuse of power by calling it
a constitutional option. There is noth-
ing constitutional about violating Sen-
ate rules, there is nothing American
about violating Senate rules, and there
is nothing senatorial about violating
Senate rules.

In my career, I have learned to be ef-
fective in politics you have to become
a realist. To remain effective, you have
to remain an idealist. When I came to
the Senate almost 4%2 years ago, I was
both realistic and idealistic. I knew
that the legislative process brings out
the best and the worst in people. But I
thought the Senate would inspire more
of the best. That the 1,863 men and
women who had preceded me into this
institution, many of them the best, the
brightest, and the wisest of their gen-
erations, I thought their collective wis-
dom embodied in the Senate’s rules and
procedures would elevate our indi-
vidual conduct and our collective ac-
tions and protect us and, more impor-
tantly, protect the American people
from the missteps or the misguided at-
tempts of one Senator, of a minority,
or even of a majority.

My faith in the uplifting effect of the
Senate was perhaps wrong or, rather, it
was right until now. Now we are at the
brink of desecrating this great institu-
tion. It will be a disgrace and a dese-
cration if the Republican leaders of the
Senate disregard longstanding Senate
rules and substitute their own new
rules and if a majority of Senators vote
to approve this wrongdoing.

Everyone here should know whatever
their honest differences of opinion
about Justice Owen, unilaterally
breaking rules because you do not like
them or because you will not get your
way by following them, is wrong. It is
terribly wrong.

Now, why would the Senate’s Repub-
lican leadership do this to the institu-
tion? To prove what, to whom? This
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week’s Congressional Quarterly reports
that the Senate majority leader told a
group of conservative activists ques-
tioning his resolve to invoke the nu-
clear option:

Remember, before I came here I used to cut
people’s hearts out.

That is a very revealing statement.
Not ‘‘saved” hearts or ‘“mended”
hearts, but cut them out.

This ploy will cut out the Senate’s
heart of integrity. Why do it? From
much of what I have read, this is being
set up as a presidential purity test. I
respect the majority leader’s right to
run for President. I respect that abso-
lutely. I wish that it would not involve
the institution of the Senate.

According to the executive director
of the American Conservative Union, if
he—the majority leader—aspires to the
2008 Republican Presidential nomina-
tion, it is a test he has to pass. This is
pass-fail. He does not get a grade here.
He cannot get a C for effort. He needs
to deliver on this.

So this is not a constitutional op-
tion. It is a campaign opportunity, ex-
cept that Senate leaders are supposed
to deliver the Senate from this, from
the President—any President—demand-
ing that every one of his nominees be
approved by a submissive body, the
Senate; from political zealots and ideo-
logical fanatics demanding we give up
our role and our responsibility so they
can fulfill their delusional rantings of
how Federal judges cause everything
they cannot tolerate. Because there is
no doubt about it, getting 218 judges,
instead of 208 judges, is just their be-
ginning. And then, by God, those
judges had better decide every case just
right for them or it is ‘“‘impeach, im-
pale or eliminate.”

Self-anointed evangelist James Dob-
son—recently, on a national televised
rally appeared with the Senate Repub-
lican leader—has called the TUnited
States Supreme Court Justice Anthony
Kennedy the ‘‘most dangerous man in
America,” and he has demanded he be
impeached, along with Justices O’Con-
nor, Ginsburg, Souter, Breyer, and Ste-
vens, that is, six of the nine members
of the Supreme Court that he wants to
impeach; a Court he has compared to
Nazism and to the Ku Klux Klan.

Not to be outdone, and this is a con-
test of extreme, incendiary, vitriolic
hysterics, the director of Operation
Rescue has alleged that the courts of
this land have become a tool in the
hands of the devil, by which the cul-
ture of death has found access.

Pat Robertson has written that the
out-of-control judiciary is the most se-
rious threat America has faced in near-
ly 400 years of history, more serious
than al-Qaida, more serious than Nazi
Germany and Japan, more serious than
the Civil War.

Don Feder of Vision America claims:

Liberal judges have declared unholy war on
us, and unless Christians fight back their
faith, family, and freedom will be lost.

He also promised that whatever
prominent Republican was willing to
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take the lead on the issue of judicial
reform and impeachment will probably
have the Republican presidential nomi-
nation in 2008.

Not one to miss such an opportunity,
House Majority Leader ToM DELAY de-
clared that the judiciary has ‘‘run
amok,” and poses a threat to self-gov-
ernment. He threatens Congress must
take action to rein in the judiciary and
that such actions must be more than
rhetoric.

And remember, before he came here,
he used to exterminate things. So the
threat of a congressional leader in run-
ning amok to take action against Fed-
eral judges must be taken as ominously
as he undoubtedly intended it to be.

God’s will and Jesus’s word are hi-
jacked by false prophets like James
Dobson and Pat Robertson. The inde-
pendence of Federal judges is threat-
ened by ToM DELAY. Now the integrity
of the Senate’s rules and procedures
may be violated. And these are the men
who want to run our country. They
want to dictate who is elected, decide
who will be appointed, and even deter-
mine who is on God’s side, who is not.

Well, if ever—if ever—there were a
need for 51 profiles in courage in the
Senate, it is now, to save this Senate
from those who would savage it for
their own gain. The world will note and
long remember what we do here, and
we will be judged—as we should—
whether we acted so that, as Abraham
Lincoln said, government of the people,
by the people, and for the people shall
not perish on this Earth or here in the
Senate.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mrs. MURRAY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. MURRAY. Mr. President, I have
been traveling around my State, like
many of my colleagues have. When I
travel around, people keep stopping me
and asking me: Why should I hear
about the judges you are debating back
in Washington DC? Whether I am in
Spokane talking to constituents at a
town meeting or in a grocery store on
Saturday or talking to family members
at home, they all want to know what
we are talking about and why this de-
bate matters in their lives.

Well, my answer to those constitu-
ents, whether it is someone in a gro-
cery store or just chatting with some-
one or a family member, is that we are
here for a very important reason; that
is, to fight for basic American values,
values all of us hold dear. I tell them
we are fighting for the rights of mi-
norities so all of us have an oppor-
tunity for a voice and a seat at the
table. I tell them we are fighting for
the constitutional principles that were
given to the Senate 200 years ago.

The
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Today, in the Senate, unfortunately,
those values are under attack. What we
see in their continuing rush for power
is that some here on the other side
want to turn this great institution sim-
ply into a rubberstamp for the current
administration. Nowhere is that more
clear to me than with the nomination
that is in front of us tonight, and that
is of Judge Priscilla Owen.

Senator FRIST said the other day
that the only argument he has heard
against Justice Owen is on parental
consent. I happen to agree with Sen-
ator FRIST that her views and her deci-
sions on this subject are very impor-
tant, but if he has not heard the argu-
ments against Justice Owen, I think he
has not been listening enough.

On everything from parental consent
to victims’ rights, to workers’ rights,
to bias towards her campaign contribu-
tors, Justice Owen is too far out of the
mainstream. Her radical views make a
lifetime appointment inappropriate by
this body. Let me take just a few min-
utes to talk about some of those impor-
tant objections.

In Read v. Scott Fetzer Company, a
1998 case, Justice Owen ruled that a
rape victim—a rape victim—could not
collect civil damages against a vacuum
cleaner company that employed an in-
home dealer who raped her while he
was demonstrating the company’s
product even though the company had
failed to check his references, and if
they had, they would have found out he
had harassed women at his other jobs
and previously been formally charged
and fired for inappropriate sexual con-
duct with a child. But Justice Owen
ruled that rape victim could not col-
lect civil damages against that com-
pany.

I believe it is pretty clear that Jus-
tice Owen does not protect victims’
rights.

In another case, in GTE Southwest,
Incorporated v. Bruce, a 1990 case, Jus-
tice Owen sided with an employer
whom the majority in that case ruled
inflicted intentional emotional distress
on employees when he subjected them
to ‘“‘constant humiliating and abusive
behavior,” including the use of harsh
vulgarities, infliction of physical and
verbal terror, frequent assaults, and
physical humiliation. Justice Owen
wrote her own opinion to make sure it
was clear she thought the shocking be-
havior was not enough to support a
verdict for the workers.

It is clear to me that Justice Owen
will not protect workers’ rights and
should not be promoted to a lifetime
appointment by this body.

Justice Owen’s record shows she has
consistently put huge corporations
ahead of people. She took campaign
contributions from companies includ-
ing Enron and Halliburton, and then
she issued rulings in their favor. Many
of her campaign contributions came
from a small group of special business
interests that advanced very clear
anticonsumer and anti-choice agendas.
Critically, her record has shown that
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her donors enjoy greater success before
her than before the majority of the
court. Again, it is very clear to me
that Justice Owen will not protect the
rights of the people against these huge
special interests and is not deserving of
being promoted to a lifetime appoint-
ment by this body.

But you do not have to just listen to
me. Listen to what some of her col-
leagues on the Texas Supreme Court
said about her decisions.

In FM Properties v. City of Austin,
the majority called her dissent ‘‘noth-
ing more than inflammatory rhetoric.”

In the case of In re Jane Doe III, Jus-
tice Enoch wrote specifically to rebuke
Owen for misconstruing the legisla-
ture’s definition of the sort of abuse
that may occur when parents are noti-
fied of a minor’s intent to have an
abortion, saying:

abuse is abuse; it is neither to be trifled
with nor its severity to be second guessed.

And finally, as has been stated by my
colleagues on the floor of the Senate,
now-Attorney General Alberto
Gonzales, then an Owen colleague,
criticized her, not once, not twice, but
10 times in his rulings and called one of
her interpretations of a parental con-
sent law an ‘‘unconscionable act of ju-
dicial activism.”

Unfortunately, this nomination is be-
fore us. This is the type of activist
judge we are being asked to give a life-
time appointment. By stripping the
Senate of its constitutional role, we
are seeing the effort to pack the courts
with radical judges, push an extreme
agenda, and leave millions of Ameri-
cans behind.

That is why I say to my constituents,
whether they walk up to me in a gro-
cery store or it is one of my family
members or somebody I am talking to
in Spokane or Yakima or Vancouver or
Bellingham, the debate we are having
is critically important. For the people
we promote to lifetime appointments,
we need to know they will be fair and
evenhanded and that they will protect
the rights of Americans no matter
where they live. That is why this fight
is important, and that is why my col-
leagues are here on the floor of the
Senate.

I see my colleague from Illinois is on
the floor. I know he is here to speak as
well. I yield time to him.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, I thank
the Senator from Washington who has
been on the floor today addressing
some of the major issues we are consid-
ering. This is an historic debate. Al-
though there are few people gathered
on the Senate floor, many people
across Capitol Hill and across the Na-
tion are following this debate. This is
the first time in the history of the Sen-
ate where there is an attempt being
made to change one of the most funda-
mental rules and one of the most fun-
damental values of this institution. To
think how many Senators have come
and gone in the history of this body—
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the number is fewer than 1,900 in
total—In all of that time, no Senator
has been so bold as to stand up and do
what we understand the majority lead-
er is likely to do very soon, the so-
called nuclear option.

Why in the history of this Chamber
has no Senator ever done this? Be-
cause, frankly, it strikes at the heart
of this institution. It goes to the value
of the Senate in our Constitution.
When the Constitution was written,
the Senate was created as a different
place. I served in the House of Rep-
resentatives for 14 years. I was proud of
that service, enjoyed it, and value the
House of Representatives and its role.
But it is a different chamber.

The Senate was created so the minor-
ity would always have a voice. Think
about it. There are two Senators from
every State, large or small. Think of
the rules of the Senate from the begin-
ning which said: No matter who you
are, what Senator you may be, you can
take to this floor and do as I am doing
at this moment, begin a debate which
cannot be closed down unless an ex-
traordinary majority of the Senate
makes that decision.

Senator FRIST, now the Republican
majority leader, has decided it is time
to change that 200-year tradition, to
change the rules of the Senate in the
middle of the game. By this change, he
will change a relationship between the
Senate and the President. That is a
bold move. It is a move we should
think about very seriously. He will
have Vice President CHENEY in the
chair, but that is no surprise. Every
President and every Vice President
wants more power. That is the nature
of our Government. But the Founding
Fathers understood that, not just as a
human impulse but a political impulse.
They said: The way we will restrain too
much power in the Presidency is to
have checks and balances, to give to
other branches of Government—the ju-
diciary and the legislative branch—an
opportunity to check the power of the
President. We think about that today,
and the rules of the Senate were part of
those checks and balances.

A President can’t appoint a judge to
a lifetime appointment without the ad-
vice and consent of the Senate. In
other words, the President’s power is
limited by the power of the Senate to
advise and consent. The words were
carefully chosen. The Senate wasn’t di-
rected to always approve the Presi-
dent’s nominees. The President sub-
mits the nominees and the Senate, as a
separate institution of Government,
makes the decision as to whether those
nominees will go forward. That is a
limitation on the President’s power.

This President, when we take a look
at the record of how many judges he
has submitted and how many have been
approved, has done quite well for him-
self. This is the score for President
Bush since he has been elected Presi-
dent: 208 of his judicial nominees have
been approved, and only 10 have not.
More than 95 percent of this Presi-
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dent’s nominees have been approved by
the Senate.

How far back do you have to go to
find another President with a batting
record this good? Twenty-five years.
This President has done better than
any President in the last 256 years in
having his judicial nominees approved.
But from President Bush’s point of
view, from Vice President CHENEY’S
point of view, it is not good enough. He
wants them all. He wants every single
one of them, without dissent, without
disagreement, without debate in the
Senate. He wants them all.

Should every President have that
power? I don’t think so. Republican or
Democrat, Presidents have to know
they can go too far. They can make bad
decisions, decisions which take Amer-
ica down a path that is not right. And
they should know they will be held ac-
countable for making those decisions.
They should know they can come up
with the names of nominees who are
not good people for lifetime appoint-
ments and that when they come to the
Senate, the Senate will review them
and may say no. It is that check and
balance which makes the difference.

One of the central arguments that
has been made over and over again
about triggering the nuclear option,
which Senator FRIST is preparing to do,
is the assertion that the Senate has
never denied a judicial nominee with
majority support an up-or-down vote.
That argument is plain wrong and it is
misleading. President Clinton had 61
judicial nominees who never received
an up-or-down vote. I know. I was here.
I watched it. I watched it as Senator
ORRIN HATCH and the Judiciary Com-
mittee buried these nominees, refused
to even give them a hearing. An up-or-
down vote? They didn’t get close to
even an invitation to Washington.
Nominated by the President, they were
ignored and rejected by the Senate Ju-
diciary Committee. Now we have these
pious pronouncements that every judi-
cial nominee deserves an up-or-down
vote. I don’t know if it is the water in
Washington, water out of the Potomac
River. It seems to create political am-
nesia among those who serve in the
Senate. Some of the same Senators on
the Republican side who have come to
the floor and said every nominee de-
serves an up-or-down vote were the
Senators who were stopping the nomi-
nees of President Clinton without so
much as a hearing.

“We want fairness.” They sure didn’t
want fairness when it came to that
President and his nominees.

I am sure the vast majority of them,
probably all of them, would have had
majority support, had they received an
up-or-down vote. But they were
stopped in committee. I know it. I used
to go and plead for judges from Illinois
nominated by President Clinton. I can
recall Senators—and I won’t name
names; I could—who just told me no.
We are not going to let President Clin-
ton fill these courts. We are hoping he
will be gone soon, and we will put a Re-
publican President in. We will take
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care of those vacancies. We have some
people we want to put on those spots.
The fairness of an up-or-down vote
wasn’t the case around here at all. It
was fundamentally unfair.

The Republicans exercised their fili-
busters, these pocket filibusters,
against 61 nominees from President
Clinton’s White House who never re-
ceived a vote in the Judiciary Com-
mittee. And the myth of the up-or-
down vote is also demonstrated by
looking at the history of Supreme
Court nominations.

Norman Ornstein is well recognized
on Capitol Hill, a thoughtful man. He
pointed out today in an article in a
newspaper known as Roll Call that
there have been 154 nominations in our
Nation’s history to the Supreme Court.
Of that 154, 23 never received an up-or-
down vote; 1 out of 7 of the Supreme
Court nominees never received an up-
or-down vote. What a weak argument
from the other side.

Not only does history argue they are
wrong, their memories should argue
they are wrong. They didn’t offer an
up-or-down vote to those nominees
from President Clinton.

Let’s talk about this particular cir-
cuit. Let’s talk about what happened
here in the context of the Priscilla
Owen nomination for the Fifth Circuit.
Justice Owen is the only judicial nomi-
nee ever nominated by the President
on two occasions after being rejected
by the Senate Judiciary Committee.
Never before has a judicial nominee re-
ceived a negative vote in committee
and been confirmed by the Senate. The
Republican leadership speaks at great
length about the unprecedented ma-
neuvers of Democrats, but their strat-
egy on this nominee is a first. Surely
Justice Owen and Charles Pickering,
the former embattled nominee to the
Fifth Circuit, are not the only people
qualified to serve on that circuit. It is
a circuit that covers the States of
Texas, Louisiana, and Mississippi. This
is an area of roughly 30 million people.
It is amazing to me that President
Bush and his fine people in the White
House couldn’t find another name to
bring to us for that important court.

Justice Owen has been given two con-
firmation hearings, something which 61
Clinton nominees never had a chance
to receive. Three of President Clinton’s
nominees for the very same circuit
were denied even a single hearing.
Let’s take a look at these nominees.

Enrique Moreno, an accomplished
trial attorney, nominated on Sep-
tember 16, 1999, by President Clinton to
fill a vacancy in the Fifth Circuit. No
hearing. No committee vote. No floor
vote. Certainly, no up-or-down vote. I
would hope that my friends on the Re-
publican side would scratch their heads
and search their memories and remem-
ber Enrique Moreno when they say
every nominee is entitled to an up-or-
down vote. He was found qualified. He
was turned down to keep the vacancy,
in the hopes of the Senate Republicans,
that a Republican President would
come along to fill it.
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Let’s look at another nominee in the
same circuit. Jorge Rangel, a law firm
partner, a former Texas district court
judge, was nominated July 24, 1997. No
hearing. No committee vote. No floor
vote. This qualified man languished for
months, waiting for his chance for even
a hearing before the Judiciary Com-
mittee. But the Senate Republicans
said, no; this wasn’t about filling a va-
cancy. It was about keeping a vacancy
so they, in the hopes of the next elec-
tion, could fill it.

Finally, look at Alston Johnson. He
was in a major law firm, nominated
April 22, 1999, by President Clinton. He
was renominated in 2001. He never re-
ceived a hearing when Senator HATCH
was chairman of the Judiciary Com-
mittee. He never received a committee
vote. Certainly, he had no up-or-down
floor vote. Why? To keep the vacancy
alive for Priscilla Owen, in the hopes
that someday there would be a Repub-
lican President who could fill it.

The Judiciary Committee chairman,
Orrin Hatch, denied each of these
nominees a vote and a hearing. Now
the Republicans want to reap the bene-
fits of their delay tactics. But they
don’t come to this with clean hands.
This vacancy exists today because
three people were treated very poorly.
They never received the benefit of the
hearing that Priscilla had. They never
had the committee vote that Priscilla
Owen had. They were not debated on
the floor. They say she should be con-
firmed because she has a ‘‘well-quali-
fied” rating by the American Bar Asso-
ciation. Let me tell you, it is an argu-
ment of convenience. The nominees I
just mentioned—Jorge Rangel, Enrique
Moreno, and Alston Johnson—all had
ratings of ‘‘well-qualified’’. But their
nominations were buried by Senator
HATCH. So this ‘‘good housekeeping
seal of approval,” the ABA rating,
meant nothing to the Senate Repub-
licans when it came to the Clinton
nominees.

Much has been said today on the
floor about Justice Owen’s record in
preventing pregnant minors in Texas
from receiving abortions through a
process known as a ‘‘judicial bypass.”
What is that all about? Most States, in
writing laws, say when it comes to a
minor seeking an abortion, there can
be extraordinary circumstances when
parental consent is not appropriate. We
can think about those. There are vic-
tims of incest. You would not expect
the victim to go to the family member
who perpetrated that crime for permis-
sion for an abortion. So they create a
process where those victims, with the
help of an advocate, can go to court
and say to the court: My circumstances
are unusual. I should be treated dif-
ferently and given a different oppor-
tunity.

We have heard the comment made by
then-Texas Supreme Court justice, and
now our Attorney General, Alberto
Gonzales. When Priscilla Owen issued
an opinion in the case involving judi-
cial bypass, he said—Attorney General
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Gonzales—that her dissenting position
in this case:

It would be an unconscionable act of judi-
cial activism.

That is the Attorney General of the
United States commenting on the
record of Priscilla Owen, who the ad-
ministration is now propounding to fill
this vacancy.

Make no mistake, the vote on this
nominee, Priscilla Owen, is not a ref-
erendum on the contentious issue of
abortion. I don’t oppose her because we
differ on abortion rights. In fact, we
have confirmed 208 of President Bush’s
judicial nominees, over 95 percent.
Trust me, the vast majority of them do
not share my view on the issue of abor-
tion. But that is not the test, nor
should it be. We expect President Bush
to nominate people who have a position
on abortion that may differ from mine.
That doesn’t disqualify anybody. That
is why 95 percent of his nominees have
been approved, despite those dif-
ferences.

In my view, the Owen nomination is
not just about abortion. I oppose her
because I don’t believe she has taken
an evenhanded or moderate approach
to applying the law. What distin-
guishes this nominee, Priscilla Owen,
from other judges being confirmed is
that she has repeatedly demonstrated
her unwillingness to apply statutes and
court decisions faithfully—on the issue
of abortion and many other issues.

There is no dispute that Justice
Owen is a woman of intellectual capac-
ity and academic accomplishment. The
question before the Senate, however, is
whether she exhibits the balance and
freedom from rigid ideology that must
be the bedrock of a strong Federal judi-
ciary. The answer, regrettably, is no.

Although the Senate is once again a
house divided, concerns about Justice
Owen cross party lines. Those who
know her the best, including colleagues
on the Republican-dominated Texas
Supreme Court, have repeatedly ques-
tioned the soundness of her logic, her
judgment, and her legal reasoning dur-
ing her 10 years on that court.

Consider some of the published com-
ments of her colleagues on the Texas
Supreme Court.

In the case of FM Properties v. City
of Austin, Justice Owen dissented in
favor of a large landowner which
sought to write its own water quality
regulations. The court majority wrote:

Most of Justice Owen’s dissent is nothing
more than inflammatory rhetoric and thus
merits no response.

That was the majority of the Texas
Supreme Court. Think about it. Attor-
ney General Gonzales says she has
taken part in unconscionable acts of
judicial activism. The majority of her
Texas Supreme Court says her dissent
is nothing more than inflammatory
rhetoric in this case.

Then look at her dissenting opinion
in the case of Fitzgerald v. Advanced
Spine Fixation Systems, in favor of
limiting liability for manufacturers
who made harmful products that in-
jured innocent people. What they said
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was that her dissent would in essence
“‘judicially amend the statute to add
an exception not implicitly contained
in the language of the statute.”” To put
it in layman’s terms, she is not being a
judge, she is being a legislator and is
writing law.

According to the majority, her dis-
sent in a case involving the Texas open
records law, City of Garland v. Dallas
Morning News here is what the major-
ity of the court said about this nomi-
nee, Priscilla Owen:

Effectively writes out the . . . Act’s provi-
sions and ignores its purpose to provide the
public ‘‘at all times to complete information
about the affairs of government and the offi-
cial acts of public officials and employees.”

According to six justices, including
three appointed by George W. Bush
when he was Governor of the State,
Justice Owen’s dissenting opinion in
Montgomery Independent School Dis-
trict v. Davis is guilty of ‘‘ignoring
credibility issues and essentially step-
ping into the shoes of the fact-finder to
reach a specific result.”

In other words, she is picking and
choosing the evidence without treating
it fairly. Who said that? Six justices on
her own Texas Supreme Court. Three of
them were appointed by George W.
Bush. Her colleagues said that Owen’s
dissent, in this case against a teacher
who was unfairly fired ‘‘not only dis-
regards the procedural limitations in
the statute but takes a position even
more extreme than that argued for by
the [school] board.”

Judges can and should have lively de-
bate over how to interpret the law.
Senator CORNYN, our colleague from
Texas, tried to assure us that judges in
Texas always talk this way. But Jus-
tice Owen’s tenure on the Texas Su-
preme Court is remarkable for both the
frequency and intensity with which her
fellow Republicans on the court have
criticized her for exceeding the bounds
of honest disagreement. These are Re-
publican fellow justices carping, not
Democrats. They are fellow justices,
appointed by Governor George W. Bush
and others.

According to those who served with
her and know her best, she has often
been guilty of ignoring plain law, dis-
torting legislative history, and engag-
ing in extreme judicial activism.

All too often during her judicial ca-
reer, Justice Owen has favored manu-
facturers over consumers, large cor-
porations over individual employees,
insurance companies over claimants,
and judge-made law over jury verdicts.
This pattern is consistent with her
State court campaign promises. But it
ill suits a person seeking a lifetime ap-
pointment to the Federal bench who
promises to be fair and balanced.

Let me mention one example, a case
I asked Justice Owen about at her
hearing in 2002, Provident American In-
surance Company v. Castaneda. Justice
Owen, writing for a divided court, ruled
in favor of an insurance company that
tried to find anything in its policy to
avoid paying for critical surgery for a
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young woman named Denise
Castaneda.
Denise suffered from hemolytic

spherocytosis, a genetic condition
causing misshapen blood cells, and she
needed to have her spleen and gall-
bladder removed. Denise’s parents ob-
tained preapproval for the surgery, yet
Justice Owen allowed the insurance
company to deny coverage, in clear bad
faith of their contractual obligation.

One of her colleagues on the court
who disagreed with her in this case,
Justice Raul Gonzalez, said Justice
Owen’s opinion ‘‘ignores important evi-
dence that supports the judgment . . .
and resolves all conflicts in the evi-
dence against the verdict [for the fam-
ily that was denied coverage].”

Justice Raul Gonzalez concluded:

If the evidence of this case is not good
enough to affirm judgment, I do not know
what character or quantity of evidence
would ever satisfy the Court in this kind of
case.

Nor is it easy to satisfy Justice Owen
in the judicial bypass cases. Her tor-
tured reasoning in cases involving the
Texas parental notification law exhib-
its the same inclination by Justice
Owen for judicial activism I discussed
earlier.

I am alarmed by her attempt to force
young women seeking a legal judicial
bypass under Texas law to demonstrate
that they considered religious issues in
their decision whether they were to
have an abortion. This religious aware-
ness test has no support in Supreme
Court case law. She may view it as
something to be added to the law. It is
not the law. And when judges go be-
yond the clear limits of the law, they
are writing the law, and that is not
their responsibility.

Justice Owen told the Judiciary
Committee she would not be an activ-
ist, that she would merely follow the
law. That is a safe answer. We hear it
from every nominee. But when it
comes to the issue of abortion, the law
is not well settled. One study shows
that of 32 circuit court cases applying
the 1992 case Planned Parenthood of
Southeastern Pennsylvania v. Casey,
only 15 of those cases were decided by
unanimous panels. So in a majority of
the cases, judges viewing identical
facts and laws reached different con-
clusions.

Priscilla Owen is a member and offi-
cer of the Federalist Society. If you
have never heard of it, this is the se-
cret handshake at the White House. If
you are a member of the Federalist So-
ciety, you are much more likely to
progress, to have a chance to serve for
a lifetime on the bench. I have tried, as
nominees would come before the Judi-
ciary Committee, to ask them: What is
the Federalist Society? Why is it so
important that résumeés for would-be
judges be checked by the Federalist So-
ciety for the Bush White House to con-
sider you?

I asked Priscilla Owen if she agreed
with the Federalist Society’s published
mission statement which says:

Law schools and the legal profession are
currently strongly dominated by a form of
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orthodox liberal ideology which advocates a
centralized and uniform society.

Here is her response:

I am unfamiliar with this mission state-
ment . . . I have no knowledge of its origin
or its context.

She ducked the question. I can only
conclude that she does not find that
mission statement repugnant. She
joined the Federalist Society, and that
is the viewpoint.

It is a small organization. Fewer
than 1 percent of lawyers across Amer-
ica are members of this Federalist So-
ciety. Yet over one-third of President
Bush’s circuit court nominees are
members of the Federalist Society. If
you do not have a Federalist Society
secret handshake, then, frankly, you
may not even have a chance to be con-
sidered seriously by the Bush White
House.

When it comes to nominees to the ap-
pellate court, the White House has
made political ideology a core consid-
eration. President Bush did not take
office with a mandate to appoint these
kinds of judges. He lost the popular
vote in his first election, won the elec-
toral vote by a decision of the Supreme
Court, and came back in this last elec-
tion and won by virtue of one State.
Had Ohio gone the other way, he would
not be President today. What kind of
mandate 1is that for rewriting the
courts and the laws that they consider?

The Nation needs more judicial
nominees who reflect the moderate
views of the majority of Americans and
who have widespread bipartisan sup-
port. Priscilla Owen is not one of them.
I do not believe this nominee should re-
ceive a lifetime appointment, and I do
not believe she is worth a constitu-
tional confrontation.

Today we had a gathering on the
steps of the Senate of Democrats serv-
ing in the House and the Senate. We
were glad that our colleagues from the
House came over to support us in this
debate on the nuclear option. They do
not have the constitutional responsi-
bility of confirming nominees to the
court, but they understand a little bit
about debate.

Sadly, in the House of Representa-
tives since I left, debate has virtually
come to a standstill. Efforts are being
made to close down debate, close down
amendments. The House meets 2 or 3
days a week, if they are lucky, and
goes home accomplishing very little
except the most basic political agenda.
What a far cry from the House of Rep-
resentatives in which I served. We used
to go on days, sometimes weeks, on
critically important issues such as the
spread of nuclear weapons around the
world. They were hotly contested de-
bates. There were amendments that
passed by a vote or two where we never
knew the outcome when we cast our
vote. It does not happen anymore. The
House of Representatives has shut
down debate, by and large, and when
they get to a rollcall vote that is very
close, they will keep the rollcall vote
open for hours, twisting the arms of
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Congressmen to vote the way the lead-
ership wants them to.

That is what is happening in the
House. Sadly, that is what happens
when a group is in power for too long.
They forget the heritage of the institu-
tion they are serving. All that counts
is winning, and they will win at any
cost.

That is what is happening in this de-
bate. There are forces in the Senate
that want to win at any cost, but the
cost of the nuclear option is too high.
The cost of the nuclear option means
we will turn our back on a 200-year-
plus tradition. We will turn our back
on extended debate and filibuster so
this President can have more power.

You wonder if 6 Republicans out of 55
are troubled by this. That is what it
comes down to. If 6 Republicans believe
this President has gone too far, that is
the end of the debate on the nuclear
option—6 out of 55. It is possible it
could reach that point where six come
forward. I certainly hope they do. They
will be remembered. Those six Repub-
licans who step forward and basically
say the President is asking for too
much power, those six Republicans who
say the special interest groups that are
pushing this agenda so the President
will have every single judicial nomi-
nee, those six Republicans will be re-
membered. They will have stood up for
the institution.

It will not be popular. In some places
I am sure they are going to be roundly
criticized, and they may pay a political
price. But we would like to think—
most of us do—that at that moment in
time when we are tested to do the right
thing, even if it is not popular, we will
do it. I certainly hold myself to that
standard. Sometimes I meet it, some-
times I fail.

For those who are considering that
today, I say to them there has never
been a more important constitutional
debate in the Senate in modern mem-
ory. ROBERT C. BYRD, the Senator from
West Virginia, comes to the floor every
day and carries our Constitution with
him in his pocket. He has written a
two- or three-volume history of the
Senate. He knows this institution bet-
ter than anybody.

I have listened to Senator BYRD, and
I have measured the intensity of his
feeling about this debate. It is hard for
anyone to describe what this means to
Senator BYRD. He believes what is at
stake here is not just a vote on a judge.
What is at stake here is the future of
the Senate, the role of the issues, such
as checks and balances, and I agree
with him.

My colleagues made an argument
that we have to go through these judi-
cial nominees and approve them be-
cause we face judicial emergencies. Let
me read what Senator FRIST, the Re-
publican majority leader, said on May
9:

Now, 12 of the 16 court of appeals vacancies
have been officially declared judicial emer-
gencies. The Department of Justice tells us
the delay caused by these vacancies is com-
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plicating their ability to prosecute crimi-
nals. The Department also reports—

According to Senator FRIST—
that due to the delay in deciding immigra-
tion appeals, it cannot quickly deport illegal
aliens who are convicted murderers, rapists,
and child molesters.

That was Senator FRIST’s quote on
May 9, waving the bloody shirt that if
we do not move quickly on judicial
nominees, it will leave vacancies that
allow these criminals on the street.

Facts do not support what Senator
FRIST said. In fact, you have to go back
to 1996 to find a lower number of judi-
cial emergencies. Think about this. In
1994, there were 67 judicial emer-
gencies, meaning vacancies that badly
needed to be filled. That, of course, was
during the Clinton years, when many
of the Republicans were not holding
hearings and insisting we didn’t need
to fill vacancies. Today the number of
judicial emergencies is 18. What a dra-
matic difference.

I think it is clear. There are fewer ju-
dicial emergencies now than there have
been in the last 9 or 10 years. For any
Senator to come to the floor and argue
that we are creating a situation where
criminals are roaming all over the
streets—where were these same critics
during the Clinton years when there
were many more judicial emergencies
and they were turning down the Clin-
ton nominees, denying them even an
opportunity for a hearing?

I think this debate is going to test
us—in terms of the future of the Sen-
ate, in terms of our adherence to our
oaths to protect and defend the Con-
stitution of the United States.

Janice Rogers Brown is also a nomi-
nee who will likely follow Priscilla
Owen to the floor. She, too, has been
considered not only in committee but
also on the floor, and she will have her
nomination submitted for us to con-
sider again.

She, of course, is looking for appoint-
ment to the second highest court in the
land, the DC Circuit Court of Appeals.
I have heard my colleagues, Senator
BOXER and Senator FEINSTEIN, from
Judge Janice Rogers Brown’s home
State of California, describe some of
the things she has said during the
course of serving as a judge. To say she
is out of the mainstream is an under-
statement. She is so far out of the
mainstream on her positions that you
find it interesting that, of all of the
conservative Republican attorneys and
judges in America, this is the best the
White House can do, to send us some-
one who has such a radical agenda that
she now wants to bring to the second
highest court in the land. And that is
what we are up against.

There are some who argue, Why don’t
you just step aside? Let these judges
come through. I hope it doesn’t come
to that. But I hope it does come to a
point that we make it clear the nuclear
option is over. I believe Senator HARRY
REID, the Democratic leader, has said
and I believe that we will conscien-
tiously review every single nominee.
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The President can expect to continue
to receive 95-percent approval, unless
he changes the way he nominates
judges—maybe even better in the fu-
ture. But for us to change the rules of
the Senate may give this President a
temporary victory. It may have some
special interest groups calling Senator
FRIST, the Republican majority leader,
congratulating him. But, frankly, it
will not be a day of celebration for
those who value the Constitution and
the traditions of the Senate.

At this point I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mrs. MURRAY. Mr. President, I come
to the floor this evening to join my col-
leagues to talk about the Senate’s de-
liberations on some of our administra-
tion’s judicial nominations. It is very
clear to me this is a debate about basic
American values. In drafting the Con-
stitution, the Framers wanted the Sen-
ate to provide advice and consent on
nominees who came before us to ensure
that these very rights and values were
protected. I believe as a Senator I have
a responsibility to stand up for those
values on behalf of my constituents
from my home State of Washington.

Many activists today are com-
plaining that certain Senators are at-
tacking religious or conservative val-
ues. I must argue that it is others, not
Democratic Senators, who are exer-
cising their rights, who are pursuing a
nomination strategy that attacks the
basic values that were outlined in our
Constitution.

Our democracy values debate. It val-
ues discussion. Our democracy values
the importance of checks and balances.
Our democracy values an independent
judiciary. But with this nuclear option
and the rhetorical assault that is being
launched at Democratic Senators by
activists around the country, we now
see those values under attack. The nu-
clear option is an assault on the Amer-
ican people and many of the things we
hold dear. It is an attempt to impose
on the country, through lifetime ap-
pointments, the extreme values held by
a few at the cost of many. It is the tyr-
anny of the majority personified. Con-
firming these nominees by becoming a
rubberstamp for the administration
would be an affront to the 200-year-old
system we have in place, a system of
checks and balances. At the same time
I have to say it would be an affront to
the values I promised to defend when I
came to the Senate.

It is not always easy. Building and
maintaining a democracy is not easy.
But our system and the rights and the
values it holds dear are the envy of the
world. In fact, the entire world looks at
us as a model for government. It is our
values they look to. We have to protect
them, not only for us but for other
fledgling democracies around the
world.

I returned recently from a bipartisan
trip we took to Israel, Iraq, Georgia,
and Ukraine, where we saw up close
leaders who are working very hard to
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write constitutions, to write laws, to
write policies. They were working
hard, all of them, to assure that even
those who did not vote in the majority
in their country would have a voice.

The challenges were varied in every
country we went to. They faced every-
thing from protecting against terror-
ists to, in some cases, charging for
electricity for the first time, to, in
other cases, reforming corrupt institu-
tions. But making sure that democ-
racies survive means having debates, it
means bringing people to the table, and
it means making tough decisions. But
in each case, the importance of not
disenfranchising any group within that
country was an important part of mak-
ing sure that democracy worked.

So how we in this country accom-
plish the goal of sustaining a strong de-
mocracy and ensuring people—all peo-
ple—participation is extremely impor-
tant.

Elections are the foundation of our
democracy. They actually determine
the direction of our country. But an
election loss doesn’t mean you lose
your voice or you lose your place at
the table. Making sure we all have a
seat at the table is increasingly impor-
tant to keep our democracy strong.
That is why those of us on this side are
fighting so hard to keep our voice, to
have a seat at the table.

Recently we have heard a lot from
the other side about attacks on faith
and values. In fact, some are trying to
say our motive in this debate is some-
how antifaith. I have to argue that just
the opposite appears to me to be true.
We have faith in our values, we have
faith in American values, and we have
faith that those values can and must be
upheld.

This is not an ideological battle be-
tween Republicans and Democrats, it is
about keeping faith with the values
and ideals our country stands for. Hav-
ing values and having faith in those
values requires—requires that we make
sure those without a voice are listened
to. Speaking up for those in poverty to
make sure they are fed is a faith-based
value. Making sure there is equal op-
portunity and justice for the least
among us is a faith-based value. Fight-
ing for human rights, taking care of
the environment, are faith-based val-
ues.

To now say those of us who stick up
for minority rights are antifaith is
frightening and, frankly, it is wrong. I
hope those who have decided to make
this into some kind of faith/antifaith
debate will reconsider. This debate
should be about democracy. It should
be about the protection of an inde-
pendent judiciary. And certainly it is a
debate about the rights of minorities.

Our system of Government, of checks
and balances, and our values, are under
attack today by this very transparent
grab for power. They are, with their
words and potential actions, attempt-
ing now to dismantle this system de-
spite the clear intent of the Framers
and the weight of history and prece-
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dent. They think they know better, and
I think not.

Today, it is fashionable for some of
my colleagues on the other side of the
aisle to disparage what they call activ-
ist judges. But this power grab, this nu-
clear option reveals the true motiva-
tion. There are those who want activ-
ists on the bench to interpret the law
in a way I believe undermines impor-
tant American values.

I believe we have a responsibility to
stand up and say no to extreme nomi-
nees. But to know that, you do not
need to listen to me. Just look back at
the great Founders of this democracy.
The Framers, in those amagzing years
when our country was founded, took
very great care in creating this new de-
mocracy. They wrote into the Con-
stitution the Senate’s role in the nomi-
nation process. They wrote into the
Constitution and spoke about pro-
tecting the minority against the tyr-
anny of the majority and their words
ring true today.

James Madison, in his famous Fed-
eralist No. 10, warned against the supe-
rior force of an overbearing majority
or, as he called it, a dangerous vice.

He said:

The friend of popular governments never
finds himself so much alarmed for their
character and faith as when he contemplates
their propensity to this dangerous vice.

Years prior, John Adams wrote in
1776 on the specific need for an inde-
pendent judiciary and checks and bal-
ance. He said:

The dignity and stability of government in
all its branches, the morals of the people and
every blessing of society depends so much on
an upright and skillful administration of jus-
tice that the judicial power ought to be dis-
tinct from both the legislative and executive
and independent upon both so that it may be
a check upon both as both should be checks
upon that. The Judges therefore should al-
ways be men of learning and experience in
the laws, of exemplary morals, great pa-
tience, calmness, coolness and attention.
Their minds should not be distracted with
jarring interests; they should not be depend-
ent on any man or body of men.

I have to shudder at the thought of
what some of the great thinkers, the
great Founders of our democracy,
would say to this attempted abuse of
power. Frankly, one of the best inter-
pretations of the thoughts was offered
to this Senate by Robert Caro, the
great Senate historian. He wrote a let-
ter in 2003 and he talked about the need
for the Senate to maintain its history
and its traditions despite popular pres-
sures of the day and of the important
role that debate and dissension plays in
any discussion of judicial nominations.
In particular, he wrote of his concern
for the preservation of Senate tradition
in the face of attempted changes by a
majority run wild.

He said, in part:

In short, two centuries of history rebut
any suggestion that either the language or
intent of the Constitution prohibits or coun-
sels against the use of extended debate to re-
sist presidential authority. To the contrary,
the nation’s Founders depended on the Sen-
ate’s members to stand up to a popular and
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powerful president. In the case of judicial ap-
pointments, the Founders specifically man-
dated the Senate to play an active role pro-
viding both advice and consent to the Presi-
dent. That shared authority was basic to the
balance of powers among the branches.

Iam . . . attempting to say as strongly as
I can that in considering any modification
Senators should realize they are dealing not
with the particular dispute of the moment,
but with the fundamental character of the
Senate of the United States, and with the
deeper issue of the balance of power between
majority and minority rights.

Protection of minority rights has
been a fundamental principle since the
infancy of this democracy. It should
not—in fact, it cannot—be laid to rest
in this Chamber with this debate.

I know there are a lot of people won-
dering why the Senate is spending so
much time talking about Senate rules
and judicial nominations. They are
wondering why I am talking about
nominees and quoting Madison and
Adams. They are wondering what this
means to them.

I make it clear: This debate is about
whether we want a clean, healthy envi-
ronment and the ability to enforce our
laws to protect it fairly. This debate is
about whether we want to protect es-
sential rights and liberties. This debate
is about whether we want free and open
government. This debate is about pre-
serving equal protection under the law.
This debate is about whether we want
to preserve the independent judiciary,
whether we want to defend the Con-
stitution, and whether we will stand up
for the values of the American public.

I believe these values are too pre-
cious to abdicate. Trusting in them, we
will not let Republicans trample our
rights and those of millions of Ameri-
cans who we are here to represent. We
will stand and say yes to democracy,
yes to an independent judiciary, yes to
minority rights, and no to this unbe-
lievable abuse of power.

I see my colleague from New York is
here, and I know he has time tonight,
as well.

I yield the floor.

The PRESIDING OFFICER (Mr.
DEMINT). The Senator from New York.

Mr. SCHUMER. Mr. President, first, I
compliment my friend and colleague
from the great State of Washington for
her outstanding remarks and leader-
ship on this issue. She knows, because
of her experience and her compassion
and humanity, what this nuclear op-
tion would mean to this Senate. I
thank the Senator for her leadership.

Mr. President, there are so many
things to say here. The idea of blowing
up the Senate, literally, almost, at
least in terms of the rules, at least in
terms of comity, and at least in terms
of bipartisanship, all because 10 judges
have not been approved, is just appall-
ing.

I mentioned earlier today, it seems
like a temper tantrum if we do not get
our way on every single one, say the
hard-right groups, we will show them
they cannot stop us on anything. That
is how ideologues think. That is how
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people who are so sure they have the
message from God or from somebody
else, that they know better than every-
one else, that is how they think. They
cannot tolerate the fact that some of
these judges, a small handful, have
been held up.

We can tell in the debate today where
the enthusiasm and the passion is.
There is a weariness on the other side
of the aisle. My guess is that more
than half of those on the other side, if
it were a secret ballot, would vote
against the nuclear option. They know
it is wrong. Ten have said to me: I am
under tremendous pressure; I have to
vote for it. The reason the majority
leader has not called for a vote is be-
cause of the courageous handful who
have resisted the pressure. Four of
them have told me of the pressure on
them.

We used to hear about these groups
influencing things. Does anyone have
any doubt that if not for the small
groups, some dealing with social issues
because they think America has been
torn away from them, some deal with
economic issues—they hate the fact
that the commerce clause actually can
protect workers. Their idea is that self-
made businessman should not pay
taxes, should be able to discriminate,
should be able to pollute the air and
water.

Janice Rogers Brown basically stands
for the philosophy of the 1890s and said
over and over again that we should go
back to the days when if you had a lot
of money and power, you could do
whatever you wanted. It is an abnega-
tion of history, of the knowledge we
have learned. It is an abnegation of the
free market principles are the best
principles.

But we have learned over the years
they need some tempering and some
moderation. That is why we do not
have the booms and busts that charac-
terized America from 1870 to 1935. That
is why people live better. Not because
corporate America did good for them.
They did do some good, and they do
more good now. It was through union-
ization, through government rules that
we transformed America from a nation
of a very few rich, a small middle class,
and a whole lot of poor people, into an
America that had more rich people, a
large—gigantic, thank God—middle
class, and still too many poor peobple
but fewer poor people.

But Janice Rogers Brown believes all
government regulation is wrong. She
believes the New Deal was a socialist
revolution that had to be undone. Do
mainstream conservatives believe
that? Is it any wonder even the Cham-
ber of Commerce is against the nuclear
option? No.

There are so many points I wish to
make, and fortunately it seems we will
have a lot of time to make these
points. I will focus on something that
has not been focused on before, and
that is this idea of an up-or-down vote.

First, we have had votes. Yes, the
other side has needed 60 to prevail on

CONGRESSIONAL RECORD — SENATE

the small number of judges we have
chosen to filibuster. Yes, certainly
there has not been a removal of clo-
ture, but the bottom line is we have
had votes, unlike when Bill Clinton
was President and 60 judges were
pushed aside and not given a vote.

The other point of the up-or-down
vote is let 51 votes decide, let’s each
come to our own decision as we weigh
the judges.

Let me show the independence of the
decisions that have been made by those
on the other side.

This is a compilation of all the votes
taken by Republican Members of the
Senate for every omne of President
Bush’s court of appeals nominees.
There have been 45. How many times
has any Republican voted against any 1
of those 45 at any single vote? If, of
course, we were all coming to an inde-
pendent decision, do you think there
would be 100, 200, 300 out of the 2,700-
some-odd votes cast? You would think
so. Independent thinking, let’s have an
up-or-down vote. Here is what it is:
2,703 to 1. Let me repeat that because it
is astounding: 2,703 ‘‘yes’’ votes by Re-
publicans for court of appeals nomi-
nees—45 of them—and 1 vote against.

Now, how is that? First, people ask,
Well, who is the one vote? Why did one
person, at one point, dissent from the
marching lockstep to approve every
single nominee the President has pro-
posed? Well, I will tell you who it was.
It was TRENT LOTT, the former major-
ity leader. On what judge? On Judge
Roger Gregory, who was nominated by
Bill Clinton to be the first Black man
to sit on the Fourth Circuit, which has
a large black population. It is Virginia,
North Carolina, South Carolina—I am
not sure if it has Georgia in it or not;
I think not Georgia.

And when President Bush renomi-
nated him, TRENT LOTT voted against
him, maybe to help his friend, Jesse
Helms, who blocked every nominee and
certainly every African-American
nominee on the Fourth Circuit. That is
it. That is TRENT LOTT right there on
Roger Gregory. TRENT LOTT on every
other nominee, every other Republican
Senator on every nominee: 100 percent
of the time they voted for the Presi-
dent’s nominee.

So this idea that we are a delibera-
tive body, and we are going to look at
each person on the merits, I heard our
majority leader say: Let’s look. Do you
know what this means? Do you know
what this spells, these numbers? R-U-
B-B-E-R-S-T-A-M-P. This Senate,
under Republican leadership, has be-
come a complete rubber stamp to any-
one the President nominates. Did
maybe one of those nominees strike a
single Member of the other side as
going too far on a single issue? Did
maybe one of those nominees do some-
thing that merited they not be on the
bench? Did maybe one of those nomi-
nees not show judicial temperament? I
guess not. Rubber stamp: 2,703 to 1.
Once was there a dissent, only once,
and on Roger Gregory, the first Afri-
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can-American nominee to the Fourth
Circuit.

So what is happening here is very
simple. The hard-right groups, way out
of the mainstream, not Chambers of
Commerce or mainstream churches,
but the hard-right groups, as I said, ei-
ther some who believe, almost in a the-
ocratic way, that their faith—a beau-
tiful thing—should dictate not just
their politics but everyone’s politics,
and some, from an economic point of
view, who do not believe there should
be any Federal Government involve-
ment in regulating our industries, our
commerce, et cetera—these groups are
ideologues. They are so certain they
are right.

They have some following in this
body, but it is not even a majority of
the Republican side of the aisle. And
they certainly do not represent the ma-
jority view of any Americans in any
single State. But they have a lot of
sway. And until this nuclear option de-
bate occurred, they had very little op-
position. People did not know what was
going on. And now, of course, this de-
bate allows us to expose the lie.

Let me say another thing about this
idea. One out of every five Supreme
Court nominees who was nominated by
a President in our history never made
it to the Supreme Court. The very first
nominee, Mr. Rutledge, nominated by
George Washington, was rejected by
the Senate, in a Senate that had, I be-
lieve it was, eight of the Founding Fa-
thers. Eight of the twenty-two people
who voted in the Senate had actually
signed the Constitution, defining them
as Founding Fathers. Did they have
votes like this? Of course not because
the Founding Fathers, in this Constitu-
tion, wanted advice and consent. They
say in the Federalist Papers, they
wanted the President to come to the
Senate and debate and discuss.

Has any Democrat been asked? Has
PATRICK LEAHY, our ranking member of
Judiciary, been asked about who
should be nominees in these courts?
Has there been a give-and-take the way
Bill Clinton regularly called ORRIN
HATCH, chairman of the Judiciary Com-
mittee? There is a story, I do not know
if it is apocryphal, that ORRIN HATCH
said: You can’t get this guy for the Su-
preme Court. You can’t get this guy,
but Breyer will get through. And Presi-
dent Clinton nominated Breyer. Did
Stephen Breyer have ORRIN HATCH’s
exact political beliefs? No. Did he have
Bill Clinton’s exact ones? No. It was a
compromise. That is what the Con-
stitution intended.

But when a President nominates
judges through an ideological spec-
trum, when he chooses not moderates,
and not even mainstream conserv-
atives, but people who are way over—
way over—we have safeguards. One of
those safeguards is the filibuster. It
says to the President: If you go really
far out and do not consult and do not
trade off, you can run into trouble.

Well, George Bush did not consult.
He did what he said in the campaign,
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that he was going to nominate
ideologues. He said: I am going to
nominate judges in the mold of Scalia
and Thomas. There probably should be
a few Scalias on our courts. They
should not be a majority. And Bush
nominates a majority. And he is now
sowing what he has reaped—or reaping
what he has sown. I come from New
York City. We do not have that much
agriculture, although I am trying to
help the farmers upstate.

So that is the problem. This is not
the Democrats’ problem. This is the
way the President has functioned in
terms of judicial appointments. This is
the way the Republican Senate, to a
person, has been a rubber stamp with-
out giving any independent judgment.

This is the way the Founding Fathers
wanted we Democrats and the Senate
as a whole to act. And that is what we
are doing.

And then, when they do not get their
way—quite naturally, we did what we
are doing—they throw a temper tan-
trum. They say: We have to have all 100
percent. I want to repeat this because
this was said by someone—I do not re-
member who—but I think it is worth
saying. If your child, your son or
daughter, came home and got 95 per-
cent on a test, 95 percent, what would
most parents do? They would pat him
or her on the head and say: Great job,
Johnny. Great job, Jane. Maybe try to
do a little better, but you have done
great. I am proud of you.

When President Bush gets the 95 per-
cent, he does not do that. President
Bush would advise—what he is doing,
in effect, is saying to Johnny or Jane:
You only got 95 percent?

This is not what President Bush does.
It is what the far-right groups do, the
hard-line far right. Only 95 percent?
Break the rules and get 100 percent.
What parent would tell their child
that? Yet that is what these narrow-
minded groups are saying. And wildly
enough, the majority leader and most—
and thank God, not yet all—of his cau-
cus is agreeing. Break the rules,
change the whole balance of power and
checks and balances in this great Sen-
ate and great country so we don’t have
95 percent, but 100 percent.

What is it that is motivating them?
Some say it is a nomination on the Su-
preme Court that might be coming up,
that they can’t stand the fact that
Democrats might filibuster. I can tell
you, if the President nominates some-
one who is a mainstream person, who
will interpret the law, not make the
law, there won’t be a filibuster.

They say: Well, they will have to
agree with the Democrats on every-
thing. Bunk. I haven’t voted for all 208.
I probably voted for about 195. I guar-
antee you, of those 195, I didn’t agree
with the views of many. No litmus test
have I. I voted for an overwhelming
majority who were pro-life even though
I am pro-choice. I voted for an over-
whelming majority who probably want
to cut back on Government activity in
areas that I would not cut back. But at
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least there was a good-faith effort by
these nominees, at least as I inter-
viewed them, being ranking Democrat
on the Courts Subcommittee, to inter-
pret the law, not to make the law.

There are some the President nomi-
nated you can’t tolerate, that are
unpalatable. I debated Senator HATCH
on the Wolf Blitzer show. He Kkeeps
bringing up the old saw: You are oppos-
ing Janice Rogers Brown because you
can’t stand having an African-Amer-
ican conservative.

They said that about PRYOR in terms
of being a Catholic and about Pick-
ering in terms of being a Baptist. It is
a cheap argument. I don’t care about
the race, creed, color, or religion of a
nominee. If that nominee believes the
New Deal was a socialist revolution, if
that nominee believes the case the Su-
preme Court decided that said wage
and hour laws were unconstitutional
was decided correctly in 1906, even
though it was overturned, I will oppose
that nominee. That person should not
be on the second most important court
in the land. No way. We are doing what
the Founding Fathers wanted us to do.
We are doing the right thing.

One other point, and it relates to this
hallowed document—the Constitution.
In the 1960s and 1970s, one of the main
bugaboos of the conservative move-
ment was that the courts were going
too far. They called them activist
judges. They believed—from the left
side, not from the right side—that
these judges were making law, not in-
terpreting the law. And there are cases
where they were right. I remember
being in college and being surprised as
I studied some of the cases that the Su-
preme Court would do this.

So they created a counterreaction.
Ronald Reagan nominated conservative
judges, not as conservative as George
Bush’s, but the bench had largely been
appointed by moderates, whether it be
Kennedy, Johnson, Nixon, Ford, or
Carter. So when Reagan came in and
began to sprinkle some conservatives
in there, people didn’t make too much
of a fuss, especially at the courts of ap-
peal level.

The point I am making is this: So
they didn’t like activist judges, judges
who would sort of read the Constitu-
tion and divine what was in it. And
they had a movement that said: You
only read the Constitution in terms of
the words. If it doesn’t say it in the
Constitution, you don’t do it.

I defy any Republican who says they
don’t believe in activist judges to find
the words ‘‘filibuster,” ‘‘up-or-down
vote,” ‘“majority rule,” when it comes
to the Senate. I would say that anyone
who is now saying the Constitution
says there cannot be a filibuster is
being just as activist in their interpre-
tation of the Constitution as the judges
they condemned in the 1960s and 1970s.

I thank the Chair for the courtesy
and yield the floor.

Mr. LEAHY, Mr. President, 3 years
ago I first considered the nomination
of Priscilla Owen to be a judge on the
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United States Court of Appeals for the
Fifth Circuit. After reviewing her
record, hearing her testimony and eval-
uating her answers I voted against her
confirmation and explained at length
the strong case against confirmation of
this nomination. Nothing about her
record or the reasons that led me then
to vote against confirmation has
changed since then. Unlike the consid-
eration of the nomination of William
Myers, on which the Judiciary Com-
mittee held another hearing this year
before seeking reconsideration, there
has been no effort to supplement the
record on this nomination. Justice
Owen’s record failed to justify a favor-
able reporting of the nomination in
2002 and was inadequate to gain the
consent of the Senate during the last 2
years.

In 2001, Justice Owen was nominated
to fill a vacancy that had by that time
existed for more than 4 years, since
January 1997. In the intervening 5
years, President Clinton nominated
Jorge Rangel, a distinguished Hispanic
attorney from Corpus Christi, to fill
that vacancy. Despite his qualifica-
tions, and his unanimous rating of well
qualified by the ABA, Mr. Rangel never
received a hearing from the Judiciary
Committee, and his nomination was re-
turned to the President without Senate
action at the end of 1998, after a fruit-
less wait of 15 months.

On September 16, 1999, President
Clinton nominated Enrique Moreno,
another outstanding Hispanic attor-
ney, to fill that same vacancy. Mr.
Moreno did not receive a hearing on his
nomination either—over a span of more
than 17 months. President Bush with-
drew the nomination of Enrique
Moreno to the Fifth Circuit and later
sent Justice Owen’s name in its place.
It was not until May of 2002, at a hear-
ing presided over by Senator SCHUMER,
that the Judiciary Committee heard
from any of President Clinton’s three
unsuccessful nominees to the Fifth Cir-
cuit. At that time, Mr. Moreno and Mr.
Rangel, joined by a number of other
Clinton nominees, testified about their
treatment by the Republican majority.
Thus, Justice Owen’s was the third
nomination to this vacancy and the
first to be accorded a hearing before
the committee.

In fact, when the Judiciary Com-
mittee held its hearing on the nomina-
tion of Judge Edith Clement to the
Fifth Circuit in 2001, during the most
recent period of Democratic control of
the Senate, it was the first hearing on
a Fifth Circuit nominee in 7 years. By
contrast, Justice Owen was the third
nomination to the Fifth Circuit on
which the Judiciary Committee held a
hearing in less than 1 year. In spite of
the treatment by the former Repub-
lican majority of so many moderate ju-
dicial nominees of the previous Presi-
dent, we proceeded in July of 2001—as I
said that we would—with a hearing on
Justice Owen.

Justice Owen is one of among 20
Texas nominees who were considered
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by the Judiciary Committee while I
was chairman. That included nine dis-
trict court judges, four United States
Attorneys, three United States Mar-
shals, and three executive branch ap-
pointees from Texas who moved swiftly
through the Judiciary Committee.

When Justice Owen was initially
nominated, the President changed the
confirmation process from that used by
Republican and Democratic Presidents
for more than 50 years. That resulted
in her ABA peer review not being re-
ceived until later that summer. As a
result of a Republican objection to the
Democratic leadership’s request to re-
tain all judicial nominations pending
before the Senate through the August
recess in 2001, the initial nomination of
Justice Owen was required by Senate
rules to be returned to the President
without action. The Committee none-
theless took the unprecedented action
of proceeding during the August recess
to hold two hearings involving judicial
nominations, including a nominee to
the Court of Appeals for the Federal
Circuit.

In my efforts to accommodate a num-
ber of Republican Senators—including
the Republican leader, the Judiciary
committee’s ranking member, and at
least four other Republican members of
the committee—I scheduled hearings
for nominees out of the order in which
they were received that year, in ac-
cordance with longstanding practice of
the committee.

As I consistently indicated, and as
any chairman can explain, less con-
troversial nominations are easier to
consider and are, by and large, able to
be scheduled sooner than more con-
troversial nominations. This is espe-
cially important in the circumstances
that existed at the time of the change
in majority in 2001. At that time we
faced what Republicans have now ad-
mitted had become a vacancy crisis in
the Federal courts. From January 1995,
when the Republican majority assumed
control of the confirmation process in
the Senate, until the shift in majority,
vacancies rose from 65 to 110 and va-
cancies on the courts of appeals more
than doubled from 16 to 33. I thought it
important to make as much progress as
quickly as we could in the time avail-
able to us that year, and we did. In
fact, through the end of President
Bush’s first term, we saw those 110 va-
cancies plummet to 27, the lowest va-
cancy rate since the Reagan adminis-
tration.

The responsibility to advise and con-
sent on the President’s nominees is one
that I take seriously and that the Judi-
ciary Committee takes seriously. Jus-
tice Owen’s nomination to the court of
appeals has been given a fair hearing
and a fair process before the Judiciary
Committee. I thank all members of the
committee for being fair. Those who
had concerns had the opportunity to
raise them and heard the nominee’s re-
sponse, in private meetings, at her pub-
lic hearing and in written follow-up
questions.
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I would particularly like to commend
Senator FEINSTEIN, who chaired the
hearing for Justice Owen, for managing
that hearing S0 fairly and
evenhandedly. It was a long day, where
nearly every Senator who is a member
of the Committee came to question
Justice Owen, and Senator FEINSTEIN
handled it with patience and equa-
nimity.

After that hearing, I brought Justice
Owen’s nomination up for a vote, and
following an open debate where her op-
ponents discussed her record and their
objections on the merits, the nomina-
tion was rejected. Her nomination was
fully and openly debated, and it was re-
jected. That fair treatment stands in
sharp contrast to the way Republicans
had treated President Clinton’s nomi-
nees, including several to the Fifth Cir-
cuit.

That should have ended things right
there. But looking back, we now see
that this nomination is emblematic of
the ways the White House and Senate
Republicans will trample on precedent
and do whatever is necessary in order
to get every last nominee of this Presi-
dent’s confirmed, no matter how ex-
treme he or she may be. Priscilla
Owen’s nomination was the first judi-
cial nomination ever to be resubmitted
after already being debated, voted upon
and rejected by the Senate Judiciary
Committee.

When the Senate majority shifted,
Republicans reconsidered this nomina-
tion and sent it to the Senate on a
straight, party-line vote. Never before
had a President resubmitted a circuit
court nominee already rejected by the
Senate Judiciary Committee, for the
same vacancy. And until Senator
HATCH gave Justice Owen a second
hearing in 2003, never before had the
Judiciary Committee rejected its own
decision on such a nominee and grant-
ed a second hearing. And at that sec-
ond hearing we did not learn much
more than the obvious fact that, given
some time, Justice Owen was able to
enlist the help of the talented lawyers
working at the White House and the
Department of Justice to come up with
some new justifications for her record
of activism. We learned that given six
months to reconsider the severe criti-
cism directed at her by her Republican
colleagues, she still admitted no error.
Mostly, we learned that the objections
expressed originally by the Democrats
on the Judiciary Committee were sin-
cerely held when they were made, and
no less valid after a second hearing.
Nothing Justice Owen said about her
record—indeed, nothing anyone else
tried to explain about her record—was
able to actually change her record.
That was true then, and that is true
today.

Senators who opposed this nomina-
tion did so because Priscilla Owen’s
record shows her to be an ends-oriented
activist judge. I have previously ex-
plained my conclusions about Justice
Owen’s record, but I will summarize
my objections again today.
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The first area of concern to me is
Justice Owen’s extremism even among
a conservative Supreme Court of
Texas. The conservative Republican
majority of the Texas Supreme Court
has gone out of its way to criticize Jus-
tice Owen and the dissents she joined
in ways that are highly unusual, and in
ways which highlight her ends-oriented
activism. A number of Texas Supreme
Court Justices have pointed out how
far from the language of statute she
strays in her attempts to push the law
beyond what the legislature intended.

One example is the majority opinion
in Weiner v. Wasson, 900 S.W.2d 316, Tex.
1995. In this case, Justice Owen wrote a
dissent advocating a ruling against a
medical malpractice plaintiff injured
while he was still a teenager. The issue
was the constitutionality of a State
law requiring minors to file medical
malpractice actions before reaching
the age of majority, or risk being out-
side the statute of limitations. Of in-
terest is the majority’s discussion of
the importance of abiding by a prior
Texas Supreme Court decision unani-
mously striking down a previous
version of the statute. In what reads as
a lecture to the dissent, then-Justice
JOHN CORNYN explains on behalf of the
majority:

Generally, we adhere to our precedents for
reasons of efficiency, fairness, and legit-
imacy. First, if we did not follow our own de-
cisions, no issue could ever be considered re-
solved. The potential volume of speculative
relitigation under such circumstances alone
ought to persuade us that stare decisis is a
sound policy. Secondly, we should give due
consideration to the settled expectations of
litigants like Emmanuel Wasson, who have
justifiably relied on the principles articu-
lated in [the previous case]. . . . Finally,
under our form of government, the legit-
imacy of the judiciary rests in large part
upon a stable and predictable decision-
making process that differs dramatically
from that properly employed by the political
branches of government.

According to the conservative major-
ity on the Texas Supreme Court, Jus-
tice Owen went out of her way to ig-
nore precedent and would have ruled
for the defendants. The conservative
Republican majority, in contrast to
Justice Owen, followed precedent and
the doctrine of stare decisis. A clear
example of Justice Owen’s judicial ac-
tivism.

In Montgomery Independent School
District v. Davis, 3¢ S.W. 3d 559, Tex.
2000, Justice Owen wrote another dis-
sent which drew fire from a conserv-
ative Republican majority—this time
for her disregard for legislative lan-
guage. In a challenge by a teacher who
did not receive reappointment to her
position, the majority found that the
school board had exceeded its author-
ity when it disregarded the Texas Edu-
cation Code and tried to overrule a
hearing examiner’s decision on the
matter. Justice Owen’s dissent advo-
cated for an interpretation contrary to
the language of the applicable statute.
The majority, which included Alberto
Gonzales and two other appointees of
then-Governor Bush, was quite explicit
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about its view that Justice Owen’s po-
sition disregarded the law:

The dissenting opinion misconceives the
hearing examiner’s role in the . . . process by
stating that the hearing examiner ‘refused’
to make findings on the evidence the Board
relies on to support its additional findings.
As we explained above, nothing in the stat-
ute requires the hearing examiner to make
findings on matters of which he is
unpersuaded. . . .

The majority also noted that:

The dissenting opinion’s misconception of
the hearing examiner’s role stems from its
disregard of the procedural elements the
Legislature established in subchapter F to
ensure that the hearing-examiner process is
fair and efficient for both teachers and
school boards. The Legislature maintained
local control by giving school boards alone
the option to choose the hearing-examiner
process in nonrenewal proceedings. . . . By
resolving conflicts in disputed evidence, ig-
noring credibility issues, and essentially
stepping into the shoes of the factfinder to
reach a specific result, the dissenting opin-
ion not only disregards the procedural limi-
tations in the statute but takes a position
even more extreme than that argued for by
the board.

Another clear example of Justice
Owen’s judicial activism.

Collins v. Ison-Newsome, 73 S.W.3d 178,
Tex. 2001, is yet another case where a
dissent, joined by Justice Owen, was
roundly criticized by the Republican
majority of the Texas Supreme Court.
The Court cogently stated the legal
basis for its conclusion that it had no
jurisdiction to decide the matter before
it, and as in other opinions where Jus-
tice Owen was in dissent, took time to
explicitly criticize the dissent’s posi-
tions as contrary to the clear letter of
the law.

At issue was whether the Supreme
Court had the proper ‘‘conflicts juris-
diction” to hear the interlocutory ap-
peal of school officials being sued for
defamation. The majority explained
that it did not because published lower
court decisions do not create the nec-
essary conflict between themselves.
The arguments put forth by the dis-
sent, in which Justice Owen joined, of-
fended the majority, and they made
their views known, writing:

The dissenting opinion agrees that ‘‘be-
cause this is an interlocutory appeal . . . this
Court’s jurisdiction is limited,”” but then ar-
gues for the exact opposite proposition . . .
This argument defies the Legislature’s clear
and express limits on our jurisdiction. . . .
The author of the dissenting opinion has
written previously that we should take a
broader approach to the conflicts-jurisdic-
tion standard. But a majority of the Court
continues to abide by the Legislature’s clear
limits on our interlocutory-appeal jurisdic-
tion.

They continue:

[Tlhe dissenting opinion’s reading of Gov-
ernment Code sec. 22.225(c) conflates con-
flicts jurisdiction with dissent jurisdiction,
thereby erasing any distinction between
these two separate bases for jurisdiction.
The Legislature identified them as distinct
bases for jurisdiction in sections 22.001(a)(1)
and (a)(2), and section 22.225(c) refers specifi-
cally to the two separate provisionsn of sec-
tion 22.001(a) providing for conflicts and dis-
sent jurisdiction. ... [W]e cannot simply ig-
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nore the legislative limits on our jurisdic-
tion, and not even Petitioners argue that we
should do so on this basis.

Again, Justice Owen joined a dissent
that the Republican majority described
as defiant of legislative intent and in
disregard of legislatively drawn limits.
Yet another clear example of Justice
Owen’s judicial activism.

Some of the most striking examples
of criticism of Justice Owen’s writings,
or the dissents and concurrences she
joins, come in a series of parental noti-
fication cases heard in 2000. They in-
clude:

In In re Jane Doe 1,19 S.W.3d 346, Tex.
2000, where the majority included an
extremely unusual section explaining
its view of the proper role of judges, ad-
monishing the dissent, joined by Jus-
tice Owen, for going beyond its duty to
interpret the law in an attempt to
fashion policy.

Giving a pointed critique of the dis-
senters, the majority explained that,
“In reaching the decision to grant Jane
Doe’s application, we have put aside
our personal viewpoints and endeav-
ored to do our job as judges—that is, to
interpret and apply the Legislature’s
will as it has been expressed in the
statute.”

In a separate concurrence, Justice
Alberto Gonzales wrote that to con-
strue the law as the dissent did, ‘“‘would
be an unconscionable act of judicial ac-
tivism.”

A conservative Republican colleague
of Justice Owen’s, pointing squarely to
her judicial activism.

In In re Jane Doe 3, 19 S.W. 3d 300,
Tex. 2000, Justice Enoch writes specifi-
cally to rebuke Justice Owen and her
follow dissenters for misconstruing the
legislature’s definition of the sort of
abuse that may occur when parents are
notified of a minor’s intent to have an
abortion, saying, ‘‘abuse is abuse; it is
neither to be trifled with nor its sever-
ity to be second guessed.”

In one case that is perhaps the excep-
tion that proves the rule, Justice Owen
wrote a majority that was bitterly
criticized by the dissent for its activ-
ism. In In re City of Georgetown, 53 S.W.
3d 328, Tex. 2001, Justice Owen wrote a
majority opinion finding that the city
did not have to give the Austin Amer-
ican-Statesman a report prepared by a
consulting expert in connection with
pending and anticipated litigation be-
cause such information was expressly
made confidential under other law
namely, the Texas Rules of Civil Proce-
dure.

The dissent is extremely critical of
Justice Owen’s opinion, citing the
Texas law’s strong preference for dis-
closure and liberal construction. Ac-
cusing her of activism, Justice Abbott,
joined by Chief Justice Phillips and
Justice Baker, notes that the legisla-
ture, ‘‘expressly identified eighteen
categories of information that are ’pub-
lic information’ and that must be dis-
closed upon request . . . [sec. (a)] The
Legislature attempted to safeguard its
policy of open records by adding sub-
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section (b), which limits courts’ en-
croachment on its legislatively estab-
lished policy decisions.” The dissent
further protests:

[b]ut if this Court has the power to broaden
by judicial rule the categories of information
that are ‘‘confidential under other law,”
then subsection (b) is eviscerated from the
statute. By determining what information
falls outside subsection (a)’s scope, this
Court may evade the mandates of subsection
(b) and order information withheld whenever
it sees fit. This not only contradicts the spir-
it and language of subsection (b), it guts it.

Finally, the opinion concluded by as-
serting that Justice Owen’s interpreta-
tion, ‘‘abandons strict construction
and rewrites the statute to eliminate
subsection (b)’s restrictions.”

Yet again, her colleagues on the
Texas court, citing Justice Owen’s ju-
dicial activism.

These examples, together with the
unusually harsh language directed at
Justice Owen’s position by the major-
ity in the Doe cases, show a judge out
of step with the conservative Repub-
lican majority of the Texas Supreme
Court, a majority not afraid to explain
the danger of her activist views.

I am also greatly concerned about
Justice Owen’s record of ends-oriented
decision making as a Justice on the
Texas Supreme Court. As one reads
case after case, particularly those in
which she was the sole dissenter or dis-
sented with the extreme right wing of
the Court, her pattern of activism be-
comes clear. Her legal views in so
many cases involving statutory inter-
pretation simply cannot be reconciled
with the plain meaning of the statute,
the legislative intent, or the majority’s
interpretation, leading to the conclu-
sion that she sets out to justify some
pre-conceived idea of what the law
ought to mean. This is not an appro-
priate way for a judge to make deci-
sions. This is a judge whose record re-
flects that she is willing and some-
times eager to make law from the
bench.

Justice Owen’s activism and extre-
mism is noteworthy in a variety of
cases, including those dealing with
business interests, malpractice, access
to public information, employment dis-
crimination and Texas Supreme Court
jurisdiction, in which she writes
against individual plaintiffs time and
time again, in seeming contradiction of
the law as written.

One of the cases where this trend is
evident is FM Properties v. City of Aus-
tin, 22 S.W. 3d 868, Tex. 1998. I asked
Justice Owen about this 1998 environ-
mental case at her hearing. In her dis-
sent from a 6-3 ruling, in which Justice
Alberto Gonzales was among the ma-
jority, Justice Owen showed her will-
ingness to rule in favor of large private
landowners against the clear public in-
terest in maintaining a fair regulatory
process and clean water. Her dissent,
which the majority characterized as
“nothing more than inflammatory
rhetoric,” was an attempt to favor big
landowners.

In this case, the Texas Supreme
Court found that a section of the Texas
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Water Code allowing certain private
owners of large tracts of land to create
“water quality zones,”” and write their
own water quality regulations and
plans, violated the Texas Constitution
because it improperly delegated legis-
lative power to private entities. The
Court found that the Water Code sec-
tion gave the private landowners, ‘‘leg-
islative duties and powers, the exercise
of which may adversely affect public
interests, including the constitu-
tionally-protected public interest in
water quality.”” The Court also found
that certain aspects of the Code and
the factors surrounding its implemen-
tation weighed against the delegation
of power, including the lack of mean-
ingful government review, the lack of
adequate representation of citizens af-
fected by the private owners’ actions,
the breadth of the delegation, and the
big landowners’ obvious interest in
maximizing their own profits and mini-
mizing their own costs.

The majority offered a strong opin-
ion, detailing its legal reasoning and
explaining the dangers of offering too
much legislative power to private enti-
ties. By contrast, in her dissent, Jus-
tice Owen argued that, ‘“‘[w]hile the
Constitution certainly permits the
Legislature to enact laws that preserve
and conserve the State’s natural re-
sources, there is nothing in the Con-
stitution that requires the Legislature
to exercise that power in any par-
ticular manner,” ignoring entirely the
possibility of an unconstitutional dele-
gation of power. Her view strongly fa-
vored large business interests to the
clear detriment of the public interest,
and against the persuasive legal argu-

ments of a majority of the Court.
When I asked her about this case at

her hearing, I found her answer per-
plexing. In a way that she did not
argue in her written dissent, at her
hearing Justice Owen attempted to
cast the FM Properties case not as, ‘‘a
fight between and City of Austin and
big business, but in all honesty, . . .
really a fight about .. . the State of
Texas versus the City of Austin.” In
the written dissent however, she began
by stating the, ‘“‘importance of this
case to private property rights and the
separation of powers between the judi-
cial and legislative branches . . .”’, and
went on to decry the Court’s decision
as one that, “will impair all manner of
property rights.” 22 S.W. 3d at 889. At
the time she wrote her dissent, Justice
Owen was certainly clear about the
meaning of this case—property rights
for corporations.

Another case that concerned me is
GTE Southwest, Inc. v. Bruce, 990 S.W.2d
605, where Justice Owen wrote in favor
of GTE in a lawsuit by employees for
intentional infliction of emotional dis-
tress. The rest of the Court held that
three employees subjected to what the
majority characterized as ‘‘constant
humiliating and abusive behavior of
their supervisor’” were entitled to the
jury verdict in their favor. Despite the
Court’s recitation of an exhaustive list
of sickening behavior by the super-
visor, and its clear application of Texas

CONGRESSIONAL RECORD — SENATE

law to those facts, Justice Owen wrote
a concurring opinion to explain her dif-
ference of opinion on the key legal
issue in the case—whether the behavior
in evidence met the legal standard for
intentional infliction of emotional dis-

tress.
Justice Owen contended that the con-

duct was not, as the standard requires,
‘“‘so outrageous in character, and so ex-
treme in degree, as to go beyond all
possible bounds of decency . . .” The
majority opinion shows Justice Owen’s
concurrence advocating an inexplicable
point of view that ignores the facts in
evidence in order to reach a predeter-
mined outcome in the corporation’s

favor. . . .
Justice Owen’s recitation of facts in

her concurrence significantly mini-
mizes the evidence as presented by the
majority. Among the kinds of behavior
to which the employees were sub-
jected—according to the majority opin-
ion—are: Upon his arrival the super-
visor, ‘‘began regularly using the
harshest vulgarity continued to
use the word Cf—2
and ‘“‘motherf—r” frequently when
speaking with the employees . . . re-
peatedly physically and verbally
threatened and terrorized them . . .
would frequently assault each of the
employees by physically charging at
them . . . come up fast . . . and get up
over (the employee) . . . and yell and
scream in her face . . . called (an em-
ployee) into his office every day and

. have her stand in front of him,
sometimes for as long as thirty min-
utes, while (the supervisor) simply
stared at her . . . made (an employee)
get on her hands and knees and clean
the spots (on the carpet) while he stood
over her yelling.”” Justice Owen did not
believe that such conduct was out-
rageous or outside the bounds of de-
cency under state law.

At her hearing, in answer to Senator
Edwards’s questions about this case,
Justice Owen again gave an expla-
nation not to be found in her written
views. She told him that she agreed
with the majority’s holding, and wrote
separately only to make sure that fu-
ture litigants would not be confused
and think that out of context, any one
of the outrages suffered by the plain-
tiffs would not support a judgment.
Looking again at her dissent, I do not
see why, if that was what she truly in-
tended, she did not say so in language
plain enough to be understood, or why
she thought it necessary to write and
say it in the first place. It is a some-
what curious distinction to make—to
advocate that in a tort case a judge
should write a separate concurrence to
explain which part of the plaintiff’s
case, standing alone, would not support
a finding of liability. Neither her writ-
ten concurrence, nor her answers in ex-
planation after the fact, is satisfactory
explanation of her position in this case.

In City of Garland v. Dallas Morning
News, 22 S.W. 3d 351, Tex. 2000, Justice
Owen dissented from a majority opin-
ion and, again, it is difficult to justify
her views other than as being based on
a desire to reach a particular outcome.
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The majority upheld a decision giving
the newspaper access to a document
outlining the reasons why the city’s fi-
nance director was going to be fired.
Justice Owen made two arguments:
that because the document was consid-
ered a draft it was not subject to dis-
closure, and that the document was ex-
empt from disclosure because it was
part of policy making. Both of these
exceptions were so large as to swallow
the rule requiring disclosure. The ma-
jority rightly points out that if Justice
Owen’s views prevailed, almost any
document could be labeled draft to
shield it from public view. Moreover, to
call a personnel decision a part of pol-
icy making is such an expansive inter-
pretation it would leave little that
would not be ‘‘policy.”

Quantum Chemical v. Toennies, 47 S.W.
3d 473, Tex. 2001, is another troubling
case where Justice Owen joined a dis-
sent advocating an activist interpreta-
tion of a clearly written statute. In
this age discrimination suit brought
under the Texas civil rights statute,
the relevant parts of which were mod-
eled on Title VII of the federal Civil
Rights Act—and its amendments—the
appeal to the Texas Supreme Court
centered on the standard of causation
necessary for a finding for the plaintiff.
The plaintiff argued, and the five jus-
tices in the majority agreed, that the
plain meaning of the statute must be
followed, and that the plaintiff could
prove an unlawful employment prac-
tice by showing that discrimination
was ‘‘a motivating factor.” The em-
ployer corporation argued, and Jus-
tices Hecht and Owen agreed, that the
plain meaning could be discarded in
favor of a more tortured and unneces-
sary reading of the statute, and that
the plaintiff must show that discrimi-
nation was ‘‘the motivating factor,” in
order to recover damages.

The portion of Title VII on which the
majority relies for its interpretation
was part of Congress’s 1991 fix to the
United States Supreme Court’s opinion
in the Price Waterhouse case, which
held that an employer could avoid li-
ability if the plaintiff could not show
discrimination was ‘‘the” motivating
factor. Congress’s fix, in Section 107 of
the Civil Rights Act of 1991, does not
specify whether the motivating factor
standard applies to both sorts of dis-
crimination cases, the so-called ‘“‘mixed
motive” cases as well as the ‘“‘pretext”
cases.

The Texas majority concluded that
they must rely on the plain language of
the statute as amended, which could
not be any clearer that under Title VII
discrimination can be shown to be “‘a”
motivating factor. Justice Owen joined
Justice Hecht in claiming that federal
case law is clear (in favor of their
view), and opted for a reading of the
statute that would turn it into its
polar opposite, forcing plaintiffs into
just the situation legislators were try-
ing to avoid. This example of Justice
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Owen’s desire to change the law from
the bench, instead of interpret it, fits
President Bush’s definition of activism
toa “T”.

Justice Owen has also demonstrated
her tendency toward ends-oriented de-
cision making quite clearly in a series
of dissents and concurrences in cases
involving a Texas law providing for a
judicial bypass of parental notification
requirements for minors seeking abor-
tions.

The most striking example is Justice
Owen’s expression of disagreement
with the majority’s decision on key
legal issues in Doe 1. She strongly dis-
agreed with the majority’s holding on
what a minor would have to show in
order to establish that she was, as the
statute requires, ‘‘sufficiently well in-
formed” to make the decision on her
own. While the conservative Repub-
lican majority laid out a well-reasoned
test for this element of the law, based
on the plain meaning of the statute
and well-cited case law, Justice Owen
inserted elements found in neither au-
thority. Specifically, Justice Owen in-
sisted that the majority’s requirement
that the minor be ‘‘aware of the emo-
tional and psychological aspects of un-
dergoing an abortion” was not suffi-
cient and that among other require-
ments with no basis in the law, she,
“would require ... [that the minor]
should . . . indicate to the court that
she is aware of and has considered that
there are philosophic, social, moral,
and religious arguments that can be
brought to bear when considering abor-
tion.” In re Jane Doe 1, 19 S.W.3d 249,
256, Tex. 2000.

In her written concurrence, Justice
Owen indicated, through legal citation,
that support for this proposition could
be found in a particular page of the Su-
preme Court’s opinion in Planned Par-
enthood v. Casey. However, when one
looks at that portion of the Casey deci-
sion, one finds no mention of requiring
a minor to acknowledge religious or
moral arguments. The passage talks in-
stead about the ability of a State to
““enact rules and regulations designed
to encourage her to know that there
are philosophic and social arguments of
great weight that can be brought to
bear.” Justice Owen’s reliance on this
portion of a United States Supreme
Court opinion to rewrite Texas law was
simply wrong.

As she did in answer to questions
about a couple of other cases at her
hearing, Justice Owen tried to explain
away this problem with an after-the-
fact justification. She told Senator
CANTWELL that the reference to reli-
gion was not to be found in Casey after
all, but in another U.S. Supreme Court
case, H.L.. v. Matheson. She explained
that in ‘“Matheson they talk about
that for some people it raises profound
moral and religious concerns, and
they’re talking about the desirability
or the State’s interest in these kinds of
considerations in making an informed
decision.” Transcript at 172. But again,
on reading Matheson, one sees that the
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only mention of religion comes in a
quotation meant to explain why the
parents of the minor are due notifica-
tion, not about the contours of what
the government may require someone
to prove to show she was fully well in-
formed. Her reliance on Matheson for
her proposed rewrite of the law is just
as faulty as her reliance on Casey. Nei-
ther one supports her reading of the
law. She simply tries a little bit of
legal smoke and mirrors to make it ap-
pear as if they did. This is the sort of
ends-oriented decision making that de-
stroys the belief of a citizen in a fair
legal system. And most troubling of all
was her indication to Senator FEIN-
STEIN that she still views her dissents
in the Doe cases as the proper reading
and construction of the Texas statute.

At her second, unprecedented hearing
in 2003, Justice Owen and her defenders
tried hard to recast her record and oth-
ers’ criticism of it. I went to that hear-
ing, I listened to her testimony, and I
read her written answers, many newly
formulated, that attempt to explain
away her very disturbing opinions in
the Texas parental notification cases.
But her record is still her record, and
the record is clear. She did not satis-
factorily explain why she infused the
words of the Texas legislature with so
much more meaning than she can be
sure they intended. She adequately de-
scribes the precedents of the Supreme
Court of the United States, to be sure,
but she simply did not justify the leaps
in logic and plain meaning she at-
tempted in those decisions.

I read her responses to Senator
HATCH’s remarks at that second hear-
ing, where he attempted to explain
away cases about which I had expressed
concern at her first hearing. For exam-
ple, I heard him explain the opinion she
wrote in F.M. Properties v. City of
Austin. I read how he recharacterized
the dispute in an effort to make it
sound innocuous, just a struggle be-
tween two jurisdictions over some un-
important regulations. I know how,
through a choreographed exchange of
leading questions and short answers,
they tried to respond to my question
from the original hearing, which was
never really answered, about why Jus-
tice Owen thought it was proper for the
legislature to grant large corporate
landowners the power to regulate
themselves. I remained unconvinced.
The majority in this case, which invali-
dated a state statute favoring corpora-
tions, did not describe the case or the
issues as Senator HATCH and Justice
Owen did. A fair reading of the case
shows no evidence of a struggle be-
tween governments. This is all an at-
tempt at after-the-fact, revisionist jus-
tification where there really is none to
be found.

Justice Owen and Chairman HATCH’S
explanation of the case also lacked
even the weakest effort at rebutting
the criticism of her by the F.M. Prop-
erties majority. In its opinion, the six
justice majority said, and I am
quoting, that Justice Owen’s dissent
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was ‘nothing more than inflammatory
rhetoric.”” They explained why her
legal objections were mistaken, saying
that no matter what the state legisla-
ture had the power to do on its own, it
was simply unconstitutional to give
the big landowners the power they
were given. No talk of the City of Aus-
tin v. the State of Texas. Just the
facts.

Likewise, the few explanations of-
fered for the many other examples of
the times her Republican colleagues
criticized her were unavailing. The tor-
tured reading of Justice Gonzales’ re-
marks in the Doe case were uncon-
vincing. He clearly said that to con-
strue the law in the way that Justice
Owen’s dissent construed the law would
be activism. Any other interpretation
is just not credible.

And no reasons were offered for why
her then-colleague, now ours, Justice
Cornyn, thought it necessary to ex-
plain the principle of stare decisis to
her in his opinion in Weiner v. Wasson.
Or why in Montgomery Independent
School District v. Davis, the majority
criticized her for her disregard for leg-
islative language, saying that, ‘‘the
dissenting opinion misconceives the
hearing examiner’s role in the
process,” which it said stemmed from,
“its disregard of the procedural ele-
ments the Legislature established . . .
to ensure that the hearing-examiner
process is fair and efficient for both
teachers and school boards.”” Or why, in
Collins v. Ison-Newsome, a dissent
joined by Justice Owen was so roundly
criticized by the Republican majority,
which said the dissent agrees with one
proposition but then ‘‘argues for the
exact opposite proposition R
[defying] the Legislature’s clear and
express limits on our jurisdiction.”

I have said it before, but I am forced
to say it again. These examples, to-
gether with the unusually harsh lan-
guage directed at Justice Owen’s posi-
tion by the majority in the Doe cases,
show a judge out of step with the con-
servative Republican majority of the
Texas Supreme Court, a majority not
afraid to explain the danger of her ac-
tivist views. No good explanation was
offered for these critical statements
last year, and no good explanation was
offered two weeks ago. Politically mo-
tivated rationalizations do not negate
the plain language used to describe her
activism at the time.

When he nominated Priscilla Owen,
President Bush said that his standard
for judging judicial nominees would be
that they ‘‘share a commitment to fol-
low and apply the law, not to make law
from the bench.” He said he is against
judicial activism. Yet he has appointed
judicial activists like Priscilla Owen
and Janice Rogers Brown.

Under President Bush’s own stand-
ards, Justice Owen’s record of ends-ori-
ented judicial activism does not qual-
ify her for a lifetime appointment to
the Federal bench.

The President has often spoken of ju-
dicial activism without acknowledging
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that ends-oriented decision-making
can come easily to extreme ideological
nominees. In the case of Priscilla
Owen, we see a perfect example of such
an approach to the law, and I cannot
support it. The oath taken by federal
judges affirms their commitment to
“administer justice without respect to
persons, and do equal right to the poor
and to the rich.” No one who enters a
federal courtroom should have to won-
der whether he or she will be fairly
heard by the judge.

Justice Priscilla Owen’s record of ju-
dicial activism and ends-oriented deci-
sion making leaves me with grave
doubt about her ability to be a fair
judge. The President says he opposes
putting judicial activists on the Fed-
eral bench, yet Justice Priscilla Owen
unquestionably is a judicial activist. I
cannot vote to confirm her for this ap-
pointment to one of the highest courts
in the land.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. COBURN. Mr. President, what is
the matter pending before the Senate
at this time?

The PRESIDING OFFICER. The
nomination of Priscilla Owen.

Mr. COBURN. I thank the Chair.

Mr. President, I would like to spend a
few minutes talking about what we
have heard on the Senate floor today.
The Presiding Officer and I are new
Members to the Senate. We were not
here as this struggle began. I must say,
I am pretty deeply saddened by the
misstatements of fact, the innuendo,
the half-truths we have heard on the
Senate floor today. I also am somewhat
saddened by the fact that the Constitu-
tion is spoken about in such light
terms. Because what the Constitution
says is that, in fact, the Senate sets its
own rules and the Senate can change
its own rules. The first 100 years in this
body, there was not a filibuster, and
that filibuster has gone through mul-
tiple changes during the course of Sen-
ate history.

I pride myself on not being partisan
on either the Democratic or the Repub-
lican side. I am a partisan for ideas, for
freedom, for liberty. I am also a par-
tisan for truth. I believe, as we shave
that truth, we do a disservice not only
to this body, but we also do a dis-
service to the country.

Another principle I am trying to live
by is the principle of reconciliation. As
we go forward in this debate, it is im-
portant for the American people to
truly understand what the history is in
this debate. At the beginning of the
Congress, the majority, whether it be
Democrat or Republican in any Con-
gress, whoever is in control, has a right
to set up the rules.

Those rules were set up in this Con-
gress with one provision—that an ex-
ception be made on the very issue we
are talking about today. Why was that
exception put there? That exception
was put there in an attempt to work
out the differences over the things that
have happened in the past so we would
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not come to this point in time. I be-
lieve the majority leader, although ma-
ligned today on the floor, has made a
great and honest effort to work a com-
promise in the matter before us.

I also believe what has happened in
the past in terms of judges not coming
out of committee probably has been in-
appropriate. That is not a partisan
issue either. It has happened on both
sides. As a matter of fact, there are ap-
pellate judges now being held up by
Democratic Senators because they dis-
agree on their nomination to come
through the Judiciary Committee.

As a member of the committee and a
nonlawyer on the Judiciary Com-
mittee, it is becoming plain to me to
see the importance of the procedure
within the committee.

Having said that, the Constitution
gives the right to the President to ap-
point, under the advice and consent of
the Senate. The debate is about wheth-
er we will take a vote.

President Bush’s appellate court
nominees have the lowest acceptance
rate of any of the last four Presidents.

Is that because the nominees are ex-
treme? Or is there some other reason
why we are in this mess that we find
ourselves in? I really believe it is about
the question: where do Supreme Court
judges come from? They come from the
appellate courts most often. And
whether or not we allow people—good,
honest people—to put their names for-
ward and come before this body and
have true advice and consent is a ques-
tion we are going to have to solve in
the next couple of weeks.

There are lots of ways of solving it.
One is doing what Senator BYRD did
four times in his history as leader of
this body—a change in the rules by ma-
jority vote because the majority has
the majority. That is not a constitu-
tional option; that is a Byrd option.
That is an option vested in the power
of the Senate under the Constitution to
control the rules of the Senate.

Another little bit of history. Twenty-
five years ago, the filibuster was elimi-
nated on the Budget and Reconcili-
ation Act. The Congress didn’t fall
apart. Under Senator BYRD’s changes
of the rules, the Senate did not fall
apart. So the issue really is about
whether or not the majority has the
power to control the rules in the Sen-
ate. And the debate also is about
whether or not we are going to have an
up or down, a fair vote on judges—just
like we should have a debate on wheth-
er we should have a process change in
the Judiciary Committee for those
judges who are appointed by any Presi-
dent to come through.

I said in my campaign for this office
that conservative and liberal wasn’t a
test for me for judges. The foundation
and principles of our country, and
proof of excellence in the study of and
acting on the law should be the re-
quirements. We had the unfortunate
example today—this week—of a Fed-
eral judge in Nebraska negating a mar-
riage law that defined marriage as be-
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tween a man and a woman—an ap-
pointed judge deciding for the rest of
us—it could very well decide for all 50
States—whether or not we are going to
recognize marriage as between a man
and a woman. We have heard Priscilla
Owen’s name linked several times be-
cause of her decisions—there were 13 or
14 decisions that came before the Texas
Supreme Court on judicial review of a
minor’s access to an abortion without
parental notification—not consent, but
notification.

In the one case that they bring up
and misquote Attorney General
Gonzales on, she in fact did what the
law said to do. The federal appellate
court is not entitled, nor is the Su-
preme Court of Texas, to review the
findings of fact. The finder of fact is
the original court. They cannot make
decisions on that. So she dissented on
that basis. Judge Gonzales’ statement
was about whether or not he could go
along with that in terms of what would
be applied to him in terms of judicial
activism. He has since said under oath
that in no way, or at any time, did he
accuse Priscilla Owen of being a judi-
cial activist.

Let’s talk about activism. I want to
relate a story that happened to me
about 6 years ago. I was in Stigler, OK,
having a townhall meeting. A father
walked in, 35 years of age, with tears
running down his cheek. In his hand, he
had a brown paper sack, and he inter-
rupted this meeting between me and
about 60 people. His question to me
was: ‘“‘Dr. Coburn, how is it that this
sack could be given to my 12-year old
daughter?” Of course, I didn’t know
what was in the sack. What was in the
sack was birth control pills, condoms,
and spermicide. The very fact that his
daughter could be treated in a clinic
without his permission for contracep-
tives came about through judicial ac-
tivism. The fact is that 80 to 85 percent
of the people in this country find that
wrong. Yet, it cannot be turned around.
The fact is that 80 percent of the people
in this country believe that marriage is
defined as that union between a man
and a woman, and a Federal judge—not
looking at the Constitution—not look-
ing at precedent, actually makes that
change.

So it is a battle about ideas. Priscilla
Owen recognizes what the law is. She
has stated uniformly that she will fol-
low the precedents set before the court.
But we have gotten to where we are in
terms of the issues that inflame and in-
sight so much polarization in this body
and throughout the country because we
have not had people following the law,
but in fact we have had judicial activ-
ism.

I congratulate President Bush for
sending these nominees to the Senate
floor. I have interviewed Priscilla
Owen. Her history, her recommenda-
tions, her ratings are far in excess of
superior. So why would this wonderful
woman, who has dedicated her life to
the less fortunate, to families, to re-
instituting and strengthening mar-
riage, to making sure people who didn’t
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have legal aid had it, why is she being
so lambasted, so maligned because of
her beliefs? The beliefs she has are
what 80 percent of the people in this
country have, but she doesn’t fit with
the beliefs of the elite liberal sect in
this country.

So it is a battle of ideas. It is a battle
that will shape the future of our
courts. How is it that a woman of such
stature will have the strength to with-
stand for 4 years—she has put every-
thing about her, every aspect of her
personal life, her public life, her judi-
cial career out front and has stood
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strong to continue to take the abuse
and maligning language that comes her
way. Why would somebody do that? It
is because she believes in this country.
She believes in the foundational prin-
ciples that our colleague from New
York held up in the Constitution. She
has sworn and believes in that Con-
stitution. She has the courage to know
that the fight for our children, for our
parents to control the future for our
children, is worth the fight.

I would like to spend a minute going
over some poll numbers with the Amer-
ican public on the very issue of wheth-
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er or not a minor child ought to have
parental involvement in a major proce-
dure such as an abortion.

Having delivered over 4,000 babies,
having handled every complication of
pregnancy that is known, I am very fa-
miliar with these issues.

There are five polls I would like to
put in the RECORD. I ask unanimous
consent that they be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

POLLS ON REQUIRING PARENTAL INVOLVEMENT IN MINORS" ABORTIONS

[March 23, 2005]

Polls

Favor
(percent)

Oppose
(percent)

“Do you favor or oppose requiring parental notification before a minor could get an abortion?"” Favor: 75%; Oppose: 18%; DK/NA 7%. (Quinnipiac University Poll, March 2—7, 2005.) (1,534 registered voters;

margin of error: £2.5%)

75 18

“Next, do you favor or oppose each of the following proposals? How about— . . . A law requiring women under 18 to get parental consent for any abortion?” Favor: 73%; Oppose: 24%; No Opinion: 3%.

(CNN/USA Today/Gallup, January 10-12, 2003.) (1,002 adults; margin of error: £3%)

73 24

“Do you favor or oppose requiring that one parent of a girl who is under 18 years of age be notified before an abortion is performed on the girl?”" Favor: 83%; Oppose: 15%; Don't Know/Refused: 2%.

(Wirthlin Worldwide, October 19-22, 2001.) (1,021 adults; margin of error: £3.07%)
“Should girls under the age of 18 be required to get the consent of at least one parent before having an abortion?” Required: All—82%; Men—=85%; Women—80%. Not Required: All—12%; Men—9%;
Women—14%. Depends: All—2%; Men—2%; Women—2%. Don't Know: All—4%; Men—4%; Women—4%. (Los Angeles Times, June 8-13, 2000.) (2,071 adults; margin of error: £2%) .
“Would you favor or oppose requiring parental consent before a girl under 18 could have an abortion? Favor: 78%; Oppose: 17%; DK/NA/Depends: 5%. (CBS News/NY Times, January 1998.) ...

83 15

82 12
8 17

Mr. COBURN. One is a March 2-7,
2005, poll from Quinnipiac University:

Do you favor or oppose requiring parental
notification before a minor could get an
abortion?

That is notification. Seventy-five
percent of the people in this country
agree with that. It is not an extreme
position when 75 percent of our fellow
Americans think that is right—think
that in fact we don’t give up rights to
our children until they are emanci-
pated and are adults.

Next, do you favor or oppose each of the
following proposals: A law requiring women
under 18 to get parental consent for any
abortion?

That is not notification, that is con-
sent. That is a CNN/USA Today/Gallup
poll, January 10, 2003.

Seventy-three percent favor parents
being involved in the health care of
their children and major decisions that
will affect their future.

Do you favor or oppose requiring that one
parent of a girl who is under 18 years of age
be notified before an abortion is performed
on the girl?

Eighty-three percent favor the par-
ent being notified. That is a Wirthlin
Worldwide poll.

Should girls under the age of 18 be required
to get the consent of at least one parent be-
fore having an abortion?

That is a Los Angeles Times poll.
Eighty-two percent believe that.

What is described as extreme is
mainline to the American public. What
we have is a battle for ideas, a battle
under which the future of our country
will follow.

The word ‘‘activist’ in reference to
judges is a word that is wildly used. It
is almost amusing that we hear it from
one side of the Senate to the other side
of the Senate. What is activism on one
side is not activism on the other. What
is activism to the minority is not ac-
tivism to the majority.

What is activism? Activism is reach-
ing into the law and the precedents of

law and creating something that was
not there before. Activism is inten-
tionally misinterpreting statutes to
produce a political gain. I will go back
to the child and the father, 35 years of
age, screaming at the depths of his
heartache as to how in our country we
have gotten to the point where a judge
can decide ahead of the Senate, ahead
of the House, ahead of both bodies and
the President, what will happen to our
minor children. That is what this de-
bate is about.

Priscilla Owen exemplifies the values
that the American people hold, but she
also exemplifies the values of the
greatest jurists of our time: a strict ad-
herence to the law, a love of the law,
and a willingness to sacrifice her life
and her career and her personal reputa-
tion to go through this process.

Senator ENSIGN, the Senator from
Nevada, made a very good point a mo-
ment ago, and I think it bears repeat-
ing. How many people will not put
their name up in the future who are
eminently qualified, have great judi-
cial history, will have great rec-
ommendations from the American Bar
Association but do not want to have to
go through the half-truths, the innu-
endos, and the slurring of character
that occurs, to come before this body?

My hope is that before we come to
the Byrd option or a change in the
rules, that cooler heads will decide
that we will not filibuster judges in the
future, and we will not block nomina-
tions at the committee. That is reason-
able. We do not have to do that. A
President should have his nominees
voted on. If they come to the com-
mittee and they do not have a rec-
ommendation, they should still come
to the floor, or if they have a rec-
ommendation they not be approved,
they should still come to the floor, or
if they have a recommendation they be
approved, they should still come to the

floor. But it is fair for a President to
have a vote on their nominations.

We have seen this President’s num-
bers on appointments. That is right.
Why has he had so many people ap-
pointed? Because he has nominated
great jurists, and could they have fili-
bustered others, they would have. The
ironic part is that they say that Pris-
cilla Owen is ‘‘not qualified.”” However,
in the negotiations leading up to the
point we find ourselves, the offer has
been made that we can pick two out of
any four of the people who are on the
queue to come before this body and let
those two go through and two be
thrown away. If that is the case, if any
two will do, then they are obviously
qualified. If they are acceptable under
a deal, then they are obviously quali-
fied.

The argument against qualification,
the activist charges do not hold water.
What does hold water is the fact that
these individuals who stand in the
mainstream of American thought, val-
ues, and ideals will be appellate judges
and that someday maybe have an ap-
pointment or a nomination for a Su-
preme Court judgeship. That holds
water. We have to decide in the Senate
whether or not we are going to allow
the process of filibustering judicial
nominations to continue. If it con-
tinues, then lots of good people will
never put their name in the hat. Lots
of good people will never be on the
court. What will be on the court are
people who are not proven, people who
do not have a record, people who are
not the best. That is what will be on
the court. The country deserves better,
the Senate can do a better job than we
are doing today, and it is my hope that
we can resolve this conflict in a way
that will create in the Senate a reputa-
tion that says reconciliation over the
issues that divide us is a principle that
we can all work on, that we can solve,
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that we can do the work of the Amer-
ican people. But if that is not possible,
then it is well within the constitu-
tional powers of the leader of this body
to change the rules so that we can
carry out our constitutional respon-
sibilities.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FRIST. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

THE PRESIDING OFFICER. Without
objection, it is so ordered.

————
MORNING BUSINESS

Mr. FRIST. Mr. President, I ask
unanimous consent that there now be a
period of morning business, with Sen-
ators permitted to speak for up to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

HEALTH CARE

Mr. SANTORUM. Mr. President, at a
time when the importance of the U.S.
Food and Drug Administration is high-
lighted by concerns over the safety of
pharmaceuticals, it would be foolish to
move forward with importation poli-
cies that would circumvent the safety
regulations of the FDA. I want to take
this opportunity to highlight a recent
international Internet pharma-traf-
ficking network that was shut down in
Philadelphia, which I strongly believe
provides a very accurate, and dis-
turbing, window on what exactly a pre-
scription drug importation scheme
would mean for Americans.

On April 20, 2005, the Department of
Justice announced the unsealing of an
indictment returned by a Federal
grand jury on April 6, 2005. The indict-
ment chronicled how the ‘‘Bansal Orga-
nization” used the Internet to fill or-
ders for pharmaceuticals. In turn, this
crime ring facilitated millions of un-
prescribed pills coming into the United
States—of which the bio-efficacy and
the safety have yet to be determined—
to consumers who only needed a credit
card. These drugs included potentially
dangerous narcotics, such as codine
and Valium, drugs that can cause seri-
ous harm if not taken under a physi-
cian’s supervision, and which have been
highlighted repeatedly as drugs that
pose special concerns as we debate pos-
sible importation.

Stretching from America to coun-
tries such as India, Antigua, and Singa-
pore, officials estimate that this inter-
national conspiracy provided $20 mil-
lion worth of un-prescribed drugs to
hundreds of thousands of people world-
wide—most if not all of whom had no
idea where their drugs originated. This
drug scam exemplifies how the Internet
can be a door to an unregulated world
of just about any kind of pharma-
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ceutical—including counterfeits and
potentially dangerous narcotics. This
is particularly concerning given the
growing ease at which prescription
drugs can be purchased over the Inter-
net.

At the heart of the debate on foreign
importation of prescription drugs is
the concern over the cost of prescrip-
tion drugs. Often proponents claim
that importation would allow Ameri-
cans access to other countries’ drugs at
a cheaper price, despite thorough anal-
ysis by the U.S. Health and Human
Services Task Force on Prescription
Drug Importation. The HHS Task
Force reported that any associated
cost savings with importation would be
negated by the costs associated with
constructing and attempting to safely
maintain such a system, and ulti-
mately concluded what both past and
current Administrations have found:
the safety of imported drugs purchased
by individuals, via the Internet or
other means, cannot be guaranteed.
Moreover, generic prescription drugs in
America are on average 50 percent less
than their foreign counterparts. This
holds true in the case of the ‘‘Bansal
Organization,” in which the vast ma-
jority of the trafficked drugs were sold
at prices higher than what a consumer
would have paid at a legitimate phar-
macy. The safety of the American drug
supply should not be sacrificed for sup-
posed savings. Those that continue to
purport that importation would pro-
vide cheaper drugs are misleading the
American people, and as a result put-
ting their health and lives at risk.

Importation will not equate to cheap-
er drugs for Americans, but it will lead
to an explosion of opportunities for
counterfeiters to take advantage of the
American people by compromising the
safety of our drug supply. Many indi-
viduals, both patients and healthcare
professionals, who testified during the
HHS Task Force’s proceedings ex-
pressed significant concerns that im-
portation would compromise the integ-
rity of the American drug supply by
creating a vehicle through which ter-
rorists could easily introduce harmful
agents in the United States. Recall
that in 1982, seven Americans died after
ingesting Tylenol laced with cyanide.
More recently, in July 2003 members of
a Florida-based drug-counterfeiting
ring who sold and diluted counterfeited
drugs were indicted, and 18 million tab-
lets of counterfeit Lipitor were re-
called after evidence revealed that this
popular anti-cholesterol drug had been
manufactured overseas and repackaged
in the United States to hide the decep-
tion. Importation would provide for
any of these acts to be committed on a
larger, exponentially more dev-
astating, national scale. To put this in
perspective, in 2003, 69 million prescrip-
tions were written for Lipitor in the
United States alone.

The ‘‘Bansal Organization’ bust is
but the latest in a series of illicit phar-
maceutical trafficking scams, which
are extremely lucrative, and which our
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law enforcement officials are already
struggling to combat on a daily basis.
Why would we elect to open the door to
importation when we know that doing
so will create infinite opportunities to
compromise the safety of our drug sup-
ply?

As we continue to debate the best
ways to ensure that Americans have
access to the highest quality, afford-
able prescription drugs, I would cau-
tion my colleagues that importation is
not the answer. It would be uncon-
scionable to facilitate in any way the
dangerous shortcuts utilized in the
Philadelphia drug scam—shortcuts
that circumvent the essential ongoing
patient relationship with physicians
and other licensed professionals
trained to monitor potential medica-
tion interactions and side effects that
can lead to serious injury and/or death.

Congress should uphold the strong
regulatory standards on drug safety
that exist today, and not open our bor-
ders to prescription drugs from a world
of unknown sources.

———

VICARIOUS LIABILITY REFORM

Mr. SANTORUM. Mr. President,
being mindful of yesterday’s passage of
SAFETEA, I rise to speak to an issue
that was not addressed in the Senate
bill. This is an area of the legal system
needing reform that affects interstate
commerce in the transportation sec-
tor—vicarious liability. These types of
laws exist in only a handful of States
where nonnegligent owners of rented
and leased vehicles are liable for the
actions of vehicle operators.

Although a vehicle renting or leasing
company may take every precaution to
ensure that a vehicle is in optimal op-
erating condition and meets every safe-
ty standard, these companies can still
be subject to costly lawsuits due to the
actions of the vehicle’s operator, over
which the company has no control.
Under these laws, leasing or rental
companies can be liable simply because
they are the owner of the vehicle.

Though only a few States enforce
laws that threaten nonnegligent com-
panies with unlimited vicarious liabil-
ity, they affect consumers and busi-
nesses from all 50 States. Vicarious li-
ability means higher consumer costs in
acquiring vehicles and buying insur-
ance and means higher commercial
costs for the transportation of goods.
Left unreformed, these laws could have
a devastating, effect on an increasing
number of small businesses that have
done nothing wrong.

The House acted in H.R. 3 to address
these unfair laws by creating a uniform
standard to exclude nonnegligent vehi-
cle renting and leasing companies from
liability for the actions of a customer
operating a safe vehicle. Under this
provision, States would continue to de-
termine the level of compensation
available for accident victims by set-
ting minimum insurance coverage re-
quirements for every vehicle. Vicarious
liability reform would not protect com-
panies that have been negligent in
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